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This book is an Index of the decisions of the Supreme 
1/Ourt of Appeals of Virginia which are reported in the ten 
volumes of Virginia Eeports beginning with Volume 75 and 
ending with Volume 84, and is a continuation of Martin's 
Index of Virginia Reports published in 188X. The figures at 
the end of each ease cited which are directly followed by a 
dash refer to tht^ rolttmr of the reports where the case may be 
found ; the other figures refer to the jmffen of the reports. 

Each citation is to be read with reference to the title, or 
sub-title, or both ; and a comma is generally used in the place 
of such title or sub title. ^ 

The cross-references should be freely consulted. [ 



AN INDEX 



TO THE 



VIRGINIA REPOETS 

FROM VOLUME 76 TO VOLUME 84. 

BOTH INCLUSIVE. 



ABANDONMENT. 

removiDg from State without ceasing to be a citizen no, 
of homestead, 76 — 428. 
ABATEMENT ; %ee Appeal ; Pleading. 

omission of joint contractor as defendant only taken advan- 
tage of by plea in, 76 — 169. 

plaintiff's evidence heard first if defendant moves, of at 
tachment, 76—318 ; see 21 G. 158. 

when rent abated if premises destroyed, 76-^6. 

what objections to grand jury no ground for plea in, to in- 
dictment, 76—1007. 

suit against committee of lunatic abates on death of lunatic 
and must be properly revived, 80 — 873. 
ABSENT DEFENDANT ; nee Attachment ; Defendant; Parties. 

when may r^pen case and remove it to U. S. Court, 76 — 380. 

effect of order of publication against. Judgment on such 
order cannot be collaterally attacked, 78 — 602. 

no notice of any proceeding need be given if, does not ap- 
pear after publication ; otherwise if he does api>ear, 
78-^74. 

when, may have judgment against him reheard^ 79-182. 



2 ACCEPTOR— ACCOUNT. 

ACCEPTOR, 
agent may accept for principal, place and time of delivery 

same as that of acceptance, 78 — 254. 
acceptance does not entitle acceptor to sue drawer, 80-^369. 
ACCESSARY ; see Criminal Jurisdiction and Proceedings, 
to felony cannot be prosecuted for substantive oflPence, what 

necessary for conviction, 75 — 925. 
boy under 14 assisting in attempt to commit rape is a prin- 
. cipal in second degree, how punished, 75 — 885. 
any evidence tending to show relation as, is admissible, 

77—590. 
mere presence does not make one an, what necessary, 80 — 
443. 

ACCOMPLICE ; see Criminal Jurisdiction and Proceedings. 
when a competent witness, 77 — 590 ; 82 — ^301. 

ACCORD AND SATISFACTION, 
payment on liens held satisfaction of bond here, 77 — 76. 

ACCOUNT; see Commissioned' in Chance)^; Equity^ Evidence; 

Personal Representative ; Trustee. 
effect of expartCy settled before court. Does not affect ope- 
ration of act of limitations, 75 — 793. 
court may order, on motion to enforce mechanic's lien, 75— 

825. 
party attacking exparte^ of per. rep. must prove it incorrect, 

76^8. 
how objections to ex paHe, presented to commissioner and 

met, 76—21. 
jurisdiction of equity in matters of, 77 — 477. 
regularly settled prima facie correct. For what errors may 

be impeached, &c., 78 — 529. 
difference between ex paiie, of commissioner and a stated 

account as evidence, &c., 79 — 524. 
filed with declaration is a part of it, 81 — 777. 
equity has jurisdiction in matters o^ 82 — 65. 
should not be ordered if answer denies allegations of bill 

and there is no proof to sustain them, 83 — 46. 
of liens should be ordered before decree of sale or renting 

of land, 83—81, 300, 715. 
when too late to object that, of liens not taken before sale, 

83—331. 



ACCOUNT— ADMINISTRATION. 3 

ACCOUNT, Continued. 

when new accounts should be taken, what they should em- 
brace, 83—349. 
ACKNOWLEDGMENT ; see Deed. 

requisite of certificate of, to deed of married woman ; when 
bad, 76—487. 

certificate of, not inconsistent with, and will not overcome 
presumption of, prior delivery, 77 — 92. 

certificate of, of deed followed by recordation cannot be col- 
laterally attacked, 84—900. 
ACTION. 

if injury to leased premises permanent, covenant or case 
lies against tenant, 75 — 95. 

covenant to leave in good repair no bar to, on the Case in 
such case, 75 — 95. 

measure of lessee's liability in above case, 75 — 95. 

for fund belonging to county school board must be in corpo- 
rate name, 75 — 215. 

lies for price of commercial manures though statute not 
complied with, 75 — 239. 

assumspsit lies vs. Board of Public Works by its agent,' 
when, 75—263. 

forfeiture of charter by corporation cannot be taken advan- 
tage of in a collateral, 75—320. 

liability of husband for wife's debts only enforced by, at 
law, 75—380. 

what plaintiff may show when former, relied on as a bar, 
75—628. 

lies in Virginia on Texas judgment though appeal pending 
in Texas, 75—821. 

on what opprobrious words no action lies, 82 — 239. 

several may join in action for malicious prosecution, 82 — 
501. 

when if, is against five as partners judgment cannot be 
against three, 82 — 612. 

lies for insulting words in letter sent wife of plaintiff, 84 — 
664. 
ADJOUENMENT. 

to procure witnesses is within discretion of court, 77 — 692. 
ADMINISTRATION ; see Decedents^ Estates^ PersmoL Bepre- 
sentative. 



4 ADMINISTRATOR— AGENT. 

ADMINISTRATOR ; see Fersmcd Representative. 
ADMISSIONS ; see Criminal Jurisdiction and Proceedings ; Ed- 
dence. 
written or oral declarations of party to suit admissible 

against him, when, 77 — 250. 
of plaintiff in divorce suit evidence to support answer, 

79—182. 
requesting person accused of forgery to write name forged 
is not compelling him to give evidence against himself, 
81—374. 
prosecution using statement of prisoner must take whole of 
it, 81—1. 
ADVANCEMENT, 
when deemed an ademption of a legacy, when not, 80 — 149. 
gift by wife's father to husband an, to wife, when, 82 — 352 ;. 

83—281. 
parol evidence admissible to show consideration of deed 

and intention of father, 82 — 352. 
definition of. A loan subsequently made an, 82 — 859. 
married women's act does not affect question ot^ 83—281. 
ADVERSARY POSSESSION ; see Fossession. 
AD QXJOD DAMNUM ; see Eminent Domain. 
AFFIDAVIT. 

how objections to ex parte accounts defended by. Has effect 

of an answer before commissioner, when, 76 — 21. 
requisites of averments in, to support an attachment, 80^ 
864. 
AGENT. 

1. In General. 

2. Liability of Principal. 

3. Liability of Agent. 
1. In General : 

what a ratification by principal of act of, 75 — 168. 
knowledge of insurance, of risk estops him from setting up 

warranty inconsistent therewith, 76 — 575. 
powers and liability of general, of penitentiary, 76 — 942. 
when suit may be brought against, of State, when not, 76 — 

455. 
payment of note to one not having it is at debtor's risk,. 

76—614. 



AGENT. 5 

AGENT, In General, Continued. 

may accept for principal, 78 — 254. 

powers of solicitor of insurance company. When no binding 
contract may be made by him, 78 — 700. 

when equity has jurisdiction in matters involving dealings 
of, 79—449. 

when settlement of accounts between principal and, not 

disturbed after death of, 79 — 575. 
' how payments made by, before date of his bond applied, 
vouchers having passed afterwards, 79 — 449. 

Acts 1883-4, ch. 1, §§39, 40, taxing agent selling books 
printed outside of Va. void, 80 — 314. 

powers of, to bind insurance company, 80 — 683. 

when insurance broker is, of assured, 82 — 342. 

garnishee in foreign attachment not, of creditor, 82 — 359. 

authority to, to sell land gives power to do everything neces- 
sary to complete contract and make it binding, 82 — 657. 

to sell land not entitled to commissions as he made no bind- 
ing contract of sale, &c., 82 — 657. 

when letter of principal written after agency expired inad- 
missible in favor of, 82 — 657. 

if, says he and not principal, liable, may be asked as to his 
former different statement, 82 — 712. 

acting beyond authority cannot bind principal, 82 — 808. 

to sell or rent cannot allow adjoining owner to move fences 
or change lines of lot, 82 — 808. 

officer taking grantor^s acknowledgment is not, of grantee, 
82—827. 

demand that administrator who had been, settle his accounts 
proper, 83 — 141. 

insurance broker agent of assured, how far, 84 — 116. 

to do particular thing cannot bind principal beyond author- 
ity, 84—246. 
2. Liability of Principal : 

what a ratification by principal of act of, 75 — 168. 

what consultation of counsel by, does not protect principal, 
75—168. 

when Board Public Works liable to, for advances made by 
him, 76—263. 

when insurance companj' not liable for contract of its solici- 
tor. His powers, 78 — 700. 



6 AGENT— AMENDMENT. 

AGENT, Liability of Pbinoipal, Continued, 

powers of, to bind insurance company, 80 — 683. 

principal not giving notice of cessation of power of, bound 
by his acts, when, 82—712, 

acting beyond authority cannot bind principal, 82—808 ; 
84—246. 

principal not bound by bond in greater penalty than one he 
authorized agent to execute, 84 — 246. 
3. Liability of Agent : 

when letter of principal inadmissible in fiivor of, 82 — 657. 

when, says he, not principal liable, he may be asked as to 
former different statement, 82 — 712. 
ALEXANDEIA ; see Corporation. 

cannot make paving tax a personal charge against lot-owner, 
82—324. 

cannot make local assessment for grading a street, 82—324. 

cannot distrain for local assessment for street improvements, 
82—324. 

council can delegate power to direct work to Board of Pub- 
lic Works, &c., 82—324. 
ALIMONY, see Divorce. 

authority given court as to, by Code 1873, ch. 105, §10, 
81—773. 

what reasonable, here. If decree fixing time from which, to 
begin is affirmed lower court cannot change time, 84—198. 
ALTEEATIOK 

party producing writing with, must explain it, 82—680. 

on fiace of receipt makes it worthless as evidence unless ex- 
plained, 82—680. 
AMENDMENT. 

by sheriff to return not allowed so as to relieve his sureties, 
77—142. 

to pleadings when allowed, when not, 79 — 458. 

when bill amended by inserting omitted parties shown to be 
necessary by a plea which is rejected, 80 — 82. 

to declaration in slander allowed, when, 82 — 239. 

if, made to declaration and defendant goes to trial it is a 
waiver of objections to amended declaration, 83 — 288. 

when, to return allowed on motion based on its being defec- 
tive, 83—423. 



AMOTION— ANSWER. 7 

AMOTION. 

no judgment of, necessary when sheriff forfeits office, 77 — 
328. 

ANCIENT WRITINGS, 
what evidence of genuineness of, 75—551. 

ANNUITY, 
widow held secured for, in lieu of dower, 76 — 724. 
no charge on land here, being released by act of annuitant, 
82—48 ; see 78—313. 

ANSWER ; see Equity. 

disclaimer of discovery in bill does not deprive defendant of 
benefit of, under oath, 75 — i66. 

not on defendant's knowledge is only a plea, not evidence, 
75—466. 

various ways in which, may be disproved, 75 — 466. 

when, denying that deed was voluntary and fraudulent must 
be supported by proof, 75 — 663. 

when too late to file supplemental, in suit to set aside con- 
veyance for fraud, 76 — 187. 

when affidavit has the effect of an, 76 — 21. 

when amended or supplemental, allowed, when not, 76 — 187. 

what instructions as to, no error, 79—166. 

effect of, to bill to surcharge ex parte settlement, 79 — 341. 

when treated as a cross-bill, 79—602. 

demurrer in, assigning no grounds but in words of statute is 
good, 80—463. 

defective bill may be aided by, and evidence, 80 — S6. 

what denial in, insufficient to cause dissolution of injunction, 
80—259. 

what evidence sufficient to overcome averments of, 80 — 307. 

injunction dissolved if, denies equity in bill and proof sus- 
tains denials, 80 — 331. 

when injunction continued to heariug though, denies equi- 
ties in bill, 80—342. 

to bill for discovery and relief treated as evidence. When 
conclusive, 81 — 422. 

identity of land need not be proved if exhibits and, identify 
it, 81—600. 

when, of guardian ad litem presumed regularly filed though 
not among papers, 81 — 524. 



8 ANSWER— APPEAL. 

ANSWER, CotUinued. 
when plaintiff cannot contradict, by other evidence, 81—422. 
improperly treated as a cross-bill here, 82—484. 
when proper to treat, afi a cross-bill, 83 — 300. 
effect of denial in, in this case, 83 — 300. 
when filing of, after decree cause for amending or suspend- 
ing it, 83—670. 

APPEAL; see Abatement ,' Appeal Bond; Appellate Court, 

1. In General. 

2. Will lie. 

' 3. Will not lie. 
4. Proceedings on. 
1. In General: 

cannot be entertained from interlocutory decree except as 
given by statute, 75 — 68. 

errors in determination of facts can only be corrected by, 
76—160. 

successor of dead assignee in bankruptcy who would, must 
give usual bond, 76 — 292. 

period between death of first assignee and appointment of 
second included in time allowed for, 76 - 292. 

to give right of, to Court of Appeals judgment must be f 600, 
or plaintiff's claim $500 and he appellant^ 76 — 744 ; see 
27 G. 735. 

parties whose separate claims are under $500 cannot unite 
in an, 76—744 ; see 25 G. 167. 

right of, to circuit court on question of liquor license abso- 
lute, 76—865. 

circuit court in such case has sound judicial discretion sub- 
ject to, 76—865. 

when if three appeals and two dismissed for want of bond 
matters involved in them not considered, 76 — 89:^. 

payment of one of two judgments after, does not affect, 
76—809. 

inandamm lies to compel judge to certify evidence, his refu- 
sal subject to, 77 — 250. 

questions decided on first, cannot be raised on second, 77 — 
366, 775, 806. 

statute of limitation ceases to run from time of endorsement 
of receipt of record by judge; 77 — 775. 



APPEAL. 9 

APPEAL, In General, Continued. 
party aggrieved may, from decree oonceming a receiver 

even if latter cannot, 78—544 ; see 27 G. 735. 
appellant mnst be aggrieved by decree, 78 — 720 ; see 76 — 

724. 
acceptance by plaintiff of satisfaction of decree is no release 

of errors and he may, 78—215. 
as to, to Court of Appeals, declaration claiming over $500 

judgment for less, 79—28. 
time wherein petition to correct error in interlocutory decree 

may be filed. Court has discretion to grant or refuse re- 
hearing, 79—602. 
difference between, and writ of error, &c., 79—54. 
questions decided on first, cannot be raised on second, 79 — 

524. 
effect of affirmance of an, objection to error not having been 

made below, 79—551. 
whether certificate is of facts or of evidence is for court to 

determine, 79 — 241. 
questions decided on first, not reviewed on a second, 80 — 625. 
order dismissing, has same effect as affirmance of judgment 

of lower court, 80 — 503. 
nothing not part of record considered. Certificate of clerk 

not part of record, when, 80—589. 
objection that "appeal" not endorsed on warrant too late, 

when, 81—491. 
what orders lower court may make pending mjyersedeas, 

81—773. 
when remedy is writ of prohibition not an, 81 — 773. 
alimony cannot be decreed pending an, when, 81 — 773. 
when court will settle rights of parties not appealing, when 

not, 81—506. 
what objections may be first made in appellate court, 82 — 

172, 532. 
plaintiff gets no right to, by getting assignment of another 

debt after decree in his favor, 82—471. 
when sale after, of no effect, 83—715. 
court may appoint receiver to rent lands pending, from de- 
cree ordering them sold to satisfy liens, 83—316. 
not niandamus, is remedy for denial of petition to become 

party to a suit, 84—34. 



10 APPEAL. 

APPEAL, In General, Continued 
question decided on first, not considered on second, 84—41. 
unless bill of exceptions shows M facts or evidence lower 

court affirmed, 84—159. 
decree if right not reversed because lower court refused to 

suspend it, 84 — ^586. 
order dismissing, for failure to print effects same purpose as 

affirmance, 84—630. 
2. Will lie : 
for errors in determination of facts, 76 — 160. 
from decree dismissing bill made in vacation, 76 — 292. 
when, from decree dismissing bill as insufficient in law, 

76—791. 
trustee may appeal though no one debt secured is $500, 

76—791. 
as of right to circuit court on question of liquor license, 

76—865. 
in such case circuit court has judicial discretion subject to, 

76—865. 
from refusal of judge to certify evidence, when, 77 — 250. 
to circuit court on application for a liquor license, 77 — 386, 

663. 
applicant can, in such case but contestant cannot, 77 — 386, 

663. 
in this case, as statute of limitations ceased to run from time 

receipt of record was endorsed thereon by judge, 77 — 775. 
if aggregate debt $500 though decree is several vs. each dis- 
tributee for his part, 78—132, see 567. 
from decree for or against receiver by party aggrieved, 

78—544; see 27 G. 735. 
though plaintiff has accepted satisfaction of decree, 78—215. 
in case of petition for proceeds of vessels sold for violating 

oyster laws, 79—5. 
from order refusing to dissolve injunction and deciding prin- 

ples of cause, 80—342. 
lies of right from conviction by justice of 2>^tU larceny, 81 — 

491. 
trustee may, though none of debts secured $500, when, 82 — 

316. 
administrator may, though amount decreed each ward or 

distributee less than $500, when, 82—455. 



APPEAL. 11 

APPEAL, Will lie, Continued. 
from decree denying petitioner leave to become party to a 

suit, 84—34. 
from decree refusing to confirm sale and ordering resale, 

84—586. 
to decree allowing homestead in land of any value, 84 — 895. 

3. Will not lie : 

from decree directing an issue, when, 75 — 68. 

dismissed because bond given too late, 76—292. 

period between death of first and appointment of second 

assignee included in time allowed for, 76 — 292. 
if separate claims of parties under $500, 76—744 ; see 25 G. 

167. 
to circuit court by contestant of application for liquor 

license, 77—386, 663. 
unless party is aggrieved by the decree, 78 — 720 ; see 76 — 

724. 
to CJourt of Appeals if judgment enforcing lien on land is 

for less than $500, 79—540. 
when remedy is writ of prohibition, not an, 81 — 773. 
amount being too small to give jurisdiction, 81 — 64. 
from an order granting a new trial, 82 — 532. 
as decree here not final, 82 — 546. 
if plaintLfif gets assignment of another debt after decree, 

when, 82—471. 
in suit to enforce judgments none being over $500, 82-r672. 
plaintiff's claim being under $500 and petitioners not made 

parties, 84 — 723. 

4. PfiOCEEDINGS ON : 

successor of dead assignee in bankruptcy who would, must 

give usual bond, 76—292. 
period between death of first and appointment of second 

assignee included in time allowed for, 76 — 292. 
when, if two of three appeals dismissed for want of bond, 

matters involved in those dismissed, not considered, 76 — 

892. 
questions decided on first, cannot be raised on second, 77 — 

366, 775, 806. 
statute of limitations ceases to run from time of endorsement 

of receipt of record by judge, 77 — 775. 



12 APPEAL— APPEAL BOND. 

APPEAL, Proceedings on, Continued. 
proper, on reversal of affirmance of judgment of county 

court, 78—683. 
principles governing court when law and fact left to lower 

court, 78—683 ; see 30 G. 56. 
rules if, from county court on petition to erect wharf. How 

case tried, 79 — 54. 
when too lat-e for grantor in fraudulent deed to urge that 

judgment is excessive, in a suit brought to annul deed and 

enforce judgment, 79 — 19. 
when judgment not reversed for defect in pleadings : re- 
versed if no cause of action stated, 80 — 625. 
rule as to reversing judgment if exceptions set forth evi- 
dence not the facts, 81 — 275. 
answer of guardian ad lUem presumed filed though not in 

record, when, 81 — 524. 
when exception that commonwealth introduced witness q/ifer 

argument commenced good, when not, 81 — 374. 
when if there were two trials court will enter judgment on 

verdict rendered on first, 81 — 576. 
proper, on appeal from county to circuit court, 82 — ^532. 
in such case what objections may be fij st made in appellate 

court, 82—532. 
when on, cause should be retained in circuit court, 82 — 172. 
practice on, from county to circuit court ; when cause should 

be retained in circuit court, 83 — 20. 
when sale after, of no effect, 83 — 715. 
effect of dismissal of, for failure to print, 83—843. 
judgment of county court presumed right, when, 84 — 159. 
when case considered on record in county court on appeal 

from judgment of circuit court reversing county court, 

84—159. 
when supernedem bond is in time. Such bond made payable 

to commonwealth is sufficient, 84—648. 
what clerical omission in supersedeas bond does not vitiate it, 

84—648. 
omission of waiver of homestead in such bond does not make 

it void, how corrected, 84 — 648* 
APPEAL BOND ; see Appeal. 
given too late and appeal dismissed, 76 — 292. 



APPEAL BOND— APPELLATE COURT. 13 

APPEAL BOND, CorUinued, 

successor of dead assignee in bankruptcy must, give usual^ 
76—292. 

what time included in period allowed for giving of, 76 — 292. 
APPELLATE COURT ; see Appeal. 

when will not reverse judgment though erroneous instruc- 
tion given, 75 — 499. 

when will not grant new trial on ground of after discovered 
evidence, 75 — 811. 

rule as to costs when decree affirmed, 76 — 365. 

will not reverse decree of sale of land for want of inquiry as 
to whether rents, &c., would pay debt, 76 — 587. 

will not consider matters not in pleadings or involved in 
issues, 76—708. 

decree not reversed at instance of appellant not prejudiced,, 
but reversed for appellees prejudiced, 76 — 724. 

will not consider question in which appellant not interested^ 
76—724. 

payment of one of the judgment liens does not affect appeal,. 
76—809. 

objection to defective return of process first made in, is toa 
late, 76—913. 

exceptions that cause was heard prematurely on commis- 
sioner's report too late if first made in, 76 — 240. 

when hearing treated as if by consent, 76 — 240. 

Court of Appeals has not jurisdiction to enforce lien on land 
worth less than $500, 77—107. 

cannot review points not reserved before jury retired; bill of 
exception may be signed any time during the tefin, 77 — 250. 

cannot pass on insti notion given or refused unless evidence 
is before it, 77—250. 

may by mandunms compel judge to certify evidence, 77 — 250. 

questions decided on first appeal cannot be raised on second, 
77—366, 775, 806. 

if lower court was right new trial not granted because erro- 
neous instruction given, 77 — 173. 

will notice errors on face of account though no exceptions 
filed, 78—164. 

will not reverse decision as to flEict of marriage except for 
manifest error or misconduct, 78 — 242. 

objections to evidence cannot be first taken in, 78 — 400, 



14 APPELLATE COURT. 

APPELLATE COURT, Confinued. 
rules governing, when law and fact left to lower court, 78 — 

683 ; see 30 G. 56. 
party suing out injunction estopped to deny in, that it was 

properly awarded, or his bond good, 79 — 19. 
judgment is presumed correct unless error shown by record, 

79—54. 
when too late to object in, that parties were not sureties, 

&c., on bond sued on, 79 — 137. 
determines whether certificate is of facts or evidence, 79 — 241. 
will not overrule lower court as to question of fact unless 

manifest error or misconduct, 79 — 429. 
questions decided on first appeal cannot be raised on second, 

79—524. 
Court of Appeals has not jurisdiction if judgment enforcing 

lien on land is less than $500, 79—540. 
exceptions to commissioner's report cannot be first taken in, 

except for errors on its face, 79 — 627. 
decree dismissing petition against State not reversed, 80 — 

163. 
Act March 12, 1884, giving Court of Appeals jurisdiction in 

coupon cases unconstitutional, how far, 80—217. 
when value of property conveyed, not debt secured, fixes 

jurisdiction of, 80 — ^342. 
order dismissing appeal or writ of error has same efiect as 

affirmance, 80 — 503. 
certificate of clerk not part of record not considered by, 

80—589. 
when judgment not revei^sed for defect of pleadings, reversed 

if no cause of action stated, 80 — 625. 
when Court of Appeals has jurisdiction judgment being 

less than $500 claim for more ; when it has not jurisdic- 
tion, 80—664. 
when jurisdiction depends on amount of special commis- 
sioner's default, not on amount of his bond, 80 — 664. 
commissioner's report cannot be impeached in, when, 80 — 

811. 
defects in notice under mechanic's lien law cannot be first 

objected to in, 80—821. 
refusal of new trial not reviewed unless evidence certified, 

"80—821. 



APPELLATE COURT. 15 

APPELLATE COURT, Continued. 

what delay of judge not correctable by, 80 — 855. 

what objections may be made for first time in, what not, 
81—506. 

when, will settle rights of parties not appealing, when not, 
81—506. 

objections to report of sale cannot be first made in, 81 — 
524. 

objection for defect of parties can be first made in, if record 
shows it, 81—588. 

charge that deed was fraudulent cannot be first made in, 
81—711. 

will presume lower court right if it cannot ascertain facts 
from the record, 81 — 777. 

when judgment will be entered on first of several verdicts, 
81—576. 

if first of several verdicts correct judgment will be entered 
on it and subsequent proceedings set aside, 82 — 33. 

when, will sustain verdict if evidence is conflicting and cer- 
tified, when not, 82—33. 

if verdict not against nor without evidence, will not pass on 
its credibility or weight, 82 — 53. 

when will grant new trial if evidence certified, when not, 
82—135. 

when will give judgment on last verdict though first right^ 
82—140. 

if case improperly remanded objection may be first made in, 
82—172. 

when verdict on devimHt vel non will stand, evidence being 
certified, when not, 82—225. 

if exceptions necessary it is too late to first object to com- 
missioner's report in, 82 — 309. 

must judge whether issue out of chancery should have been 
directed, 82—624. 

feet of fraudulent conveyance makes no difference as to juris- 
diction of, 82—672. 

objection to item in accoiTnt first made in, too late, 82 — 784. 

win not review case if no motion for new trial, bill of ex- 
ception nor exception to referee's report, 82 — 806. 

reversal of decree in part does not destroy lien of part af- 
firmed, but lien is destroyed if a judgment is reversed and 
new trial granted, 83 — 215. 



6 APPELLATE COURT— ARBITRATION. 

APPELLATE COURT, Continued. 

will try case thoagh claims of all appellants save one below 
jurisdictional amount, if questions as to all identical and 
interests inseverable, 83 — 227. 

if appellant not injured by giving of wrong instructions 
judgment will not be reversed, 83 — 355. 

qtuere as to power to grant new trial if all evidence not set 
forth in exceptions, 83 — 355. 

will affirm right decree though certain evidence improperly 
excluded, 83—397. 

decree of court of appeals is res adjudicata as to all questions^ 
in issue, 83—539. 

lower court must follow decree of, as to order in which prop- 
erty should be sold, 83—715. 

will reverse judgment if judge of lower court refuses to cer- 
tify facts, &c., 83—755. 

objections as to variance between allegations and proof can- 
not be first made in, 83—827. 

effect of dismissal of appeal for failure to print, 83 — 843. 

question decided on first appeal not considered on second, 
84—41. 

when if circuit court reverses judgment of county court case 
heard in, on record as made in county court, 84 — 159. 

presumes judgment right unless bill of exceptions shows aM 
the facts or aU the evidence, 84—159. 
* will not reverse judgment if appellant not injured by re- 
fusal of an instruction, 84 — 167. 

exception to commissioner's report cannot be first made 1% 
84—198. 

will not reverse judgment if appellant not injured by instruc- 
tion given, 84—303. 

if, deny right of persons to become parties they cannot re- 
new claim in lower court, 84 — 348. 

treats bill of exceptions as demurrer to evidence if jury 
waived and evidence certified, 84 — 457. 

limitation of appeal to one year applies to final decrees only^ 
84—895. 
APPLICATION OF PAYMENTS ; see Payment. 
ARBITRATION. 

when agreement to arbitrate should be annulled, 76 — 68. 
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ARBITRATION, Contimted. 
submission is no bar to a suit nor foundation for decree of 

specific performance, 76 — 58. 
remedy for breach of agreement to arbitrate, measure of 

damages, 76 — 58. 
award binds parties. On what ground impeachable, 76 — 58. 
award will be set aside for misbehavior of arbitrators, when. 

What such misbehavior, 82 — 601. 
what accounts should be taken in this case, award being set 

aside, 83—349. 
when matters decided by, res judicata^ 84 — 742. 
award signed by umpire and one arbitrator binding here, 

84—800 ; see 82—601. 
ARDENT SPIRITS ; see License; Retailing Liquor s. 
power of court to revoke licenss of bar-keeper. What good 

cause for revocation, 75 — 944. 
discretion of court in granting license to sell, citizen can op- 
pose granting of, appeal as of right to circuit court, when, 

76—865. 
as to license to sell in Roanoke county, 76 — 717. 
what constitutes a sale by the gallon, what not, 76 — 1007. 
authority and discretion of county courts as to granting 

liquor license, 77—386, 663 ; see 76—865. 
as to right of appeal in such cases, 77 — 386, 663. 
license to sell neccvssary though U. S. stamp tax paid, 78 — 36. 
defendant can testify in proceeding to revoke license. Pro- 
ceeding may be on motion of any one. No jury allowed. 

Former conviction no bar, 78 — 375. 
application to change bar-room is an application for liquor 

license, aS— 648. 
on application for liquor license either party can appeal to 

circuit court whose decision is final, 83 — 648. 
what indictment for selling, without license good. What 

proof necessary to convict of this offence, 84 — 582. 
acts 1885-6, ch. 248, as to local option constitutional. Proof 

here insufficient to convict, 84 — 619. 
ARGUMENT OF CAUSE. 

after, begun defendant cannot withdraw plea and entitle himp 
self to open and close, 79 — 421. 

cumulativeevidence not admitted after, commenced, 80 — ^287 

2 



18 ARGUMENT OF CAUSE— ASSIGNMENT. 

ARGUMENT OF CAUSE, Continued. 
counsel should not relate prisoner's version as his statement 

if he could testily, 80—287. 
counsel may I'ead decisions of coui-ts of last resort. Proper 
scope of, if there is a demurrer to evidence in suit for dam- 
ages, 83—553. 
ARRAIGNMENT ; see Chnmirwl Jurisdiction and Proceedings ; 

Trial; Verdict. 
ARREST OF JUDGMENT; see Judgment; Onminal Jurisdic- 
tion and Proceedings, 
when motion in, for non -joinder of parties proper, 76 — 169. 
when motion for, does not lie because juror was convicted of 
felony, 83—51. 
ARSON, 
requisites of averments in indictment for, 81 — 110, 159. 
at what time motion to quash indictment should be made. 

Discretion of court as to such motion, 81 — 110. 
what proper if one count bad and verdict improper under 

other count, 81 — 110. 
how jury selected ; what omissions in selecting jury fatal, 

81—110. 
evidence here insuflficient to prove house burning, 83 — 326. 
ASSAULT AND BATTERY ; see Criminal Jurisdiction and 

Proceedings. 
[ when vindictive damages for, proper, 76 — 128. 
what instruction as to damages in suit for, proper, 76 — 128. 
when verdict for damages set aside as excessive, when not, 
76—128. 
ASSETS ; see Decedents' Estates ; Personal Representative. 
equity may require administi^ator to turn over, to a receiver, 

83—67. ' 
administrator should collect, not sell. Exception, 83 — 141. 
ASSIGNMENT. 

1. In General. 

2. constkuction and effect of. 

3. Rights and Liabilities of Assignors 

AND Assignees. 
1. In General : 
as. to right arising from, of mortgage and right of subroga- 
tion to lien of mortgage creditor, 75 — 407. 
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ASSIGNMENT, In Geistebal, Continued. 
difference between a guaranty and an, 75 — 651. 
accepted draft on trust fund is an equitable, of fund pro tanto. 

Not subject to statute of limitations, 76 — 371. 
recordation of, of e?iose in action not necessary and not notice, 

76—694 ; 80—512. 
declarations of assignor after, not admissible against as- 
signee, 77 — 76. 
corporation may prefer creditor though a director, 78 — 737. 
bank can assign assets at face value to pay debts, 78 — 737. 
directors of corporation can make, until injunction and re- 
ceiver appointed, 78 — 737. 
equitable title in bonds and notes passes by mere transfer, 

I)osse88ion is prima facie evidence of ownership, 79 — 341. 
. 8C0X)e and extent of various, here, 79 — 429. 

who necessary parties and what requisite to bill by assignee, 

79—671. 
case of competitive assignments. Burden of proof in such 

case, 80—512. 
legal effect of notice to debtor of the assignment, 80 — 389. 
letter of distributee after, of his interest inadmissible in suit 
. to settle estate, 80—149. 
vendor's lien, priorities of various assignees in this case, 

81—451. 
transfer of debt secured carries mortgage without, of it, 82 — 

190, 518. 
no form necessary for equitable, of debt or chose in action. 

Order on fund is an, 82—518. 
in such case notice to debtor essential ; drawee cannot be 

sued unless he accepts, 82 — 518. 
subject to etiuities between debtor and assignor until notice, 

82—518. 
assignor getting reassignment from assignee of bond assigned 

by separate writing by assignee to third party entitled to it, 

when, 84—240. 

2. CONSTBUCTION AND EFFECT OF : 

difference between, and a guai*anty, 75 — 651. 

accepted draft on trust fund is equitable, of fund pro tanto. 

Not subject to statute of limitations, 76 — 371. 
equitable title in bonds and notes passes by transfer, posses* 

sion prima fa(ne evidence of ownership, 79 — ^341. 



20 ASSIGNMENT. 

ASSIGNMENT, Construction and Effect of, Cmtmued. 
order on a fund is an, notice to debtor essential, subject to 

equities until notice, 82 — 518. 
of a chose in action must be delivered. What not evidence of 

such delivery, 84 — 731. 
not communication to attorney, is subject, of investigation 

here and he can testify though one party dead, 84 — 790. 
assignor liable to assignee though debt lost by failure to use 

diligence to collect, when, 84 — 790. 
3. Rights and Liabilities of Assignors and Assignees : 
party paying debt is not assignee unless by consent of cred- 
itor, 75—407. 
when obligee and endorser a guarantor not an assignor, 75 — 

651. 
drawee of accepted draft on trust fund not affected by statute 

of limitations, 76—371. 
such drawee is assignee of such fund pro taiUo, 76 — 371. 
recordation of assignment of chose in action not necessary 

and not constru'jtive notice, 76 — 694. 
when x)rivate agreement cannot be set up against assignee of 

a bond, 76—247. 
rights of assignee of non negotiable chose in action as to equi- 
ties existing against assignor, 76 — 247. 
rights of assignors and assignees of bonds against estate of 

obligor in this case, 76 — 694. 
jurisdiction of equity in suits by assignee of bonds, notes, &c., 

against holder, 76 — 12. 
assignee of vendor's lien is assignee of mere chose in action 

not a purchaser of land. His rights, 76 — 694. 
statute of limitations no bar to suit by assignee of endorser 

to be subrogated to plaintiff's rights in judgment against 

maker, when, 76 — 200. 
declarations of assignor after, not admissible against assignee, 

77—76. 
possession of bonds and notes pnma facie evidence of owner- 

ship, 79— 341. 
scope and extent of various, in this case, 79 — 429. 
value of thing assigned is measure of recovery if no proof 

of consideration for, 79 — 518. 
* when assignor must be party to bill by assignee and, must 

be averred and proved though not denied in answer, 79 — 

671. 
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ASSIGNMENT, Eights and Liabilities of Assignors 

AKD Assignees, Cordinued. 
assignee of non negotiable paper has rights of assignor only, 

80—389. 
when debtor estopped to set up vs. assignee defences he had 

vs, assignor. Effect of notice to debtor of the assignment, 

80—389. 
assignor must be made party to petition filed by assignee in 

a suit in equity, 80 — 512. 
when in such suit decree directing debt paid reviewed and 

reversed on assignors petition, 80 — 512. 
declaration and letter of assignor after assignment inadmis- 
sible V8. assignee, 80 — 512. 
letter of distributee after assignn^ent of his interest inadmis- 
sible in suit to settle est-ate, 80 — 149. 
rule if party draw order on fund in another's hands. 

Drawee's liability. Eights and remedy of payee, 80 — 821. 
burden of proof &c., in case of competitive assignments, 

80—512. 
rehearing granted on petition of assignee of a debt reported 

due to his assignor, 80 — 512. 
vendor's lien, priorities of various assignees in this case, 

81-^51. 
neither bill of review nor petition for rehearing lie for an 

assignee, 83—242. 
how far executrix can enforce trust made to secure land as- 
signed her in this case, 83 — 251. 
debtor allowing assignee to get decree for whole debt cannot 

show a compromise, when, 84 — 840. 
ASSIGNEE ; see Assignment ; Bankrupt 
ASSIGNOE ; see Asttignmeni, 
ASSUMPSIT, 
is proper remedy to recover taxes when coupons refused, 

8()i— 118. 
special plea should be rejected if defence set up by it can 

be proved under the general issue, 82 — 342. 
will not lie against attorney for money collected under a 

decree afterwards reversed, 84 — 913. 
counts against defendant as guarantor of a bond good, 75 — 

651. 
common counts may be added to counts alleging tender of 

coupons for taxes, &c., 80 — 118. 



22 ATTACHMENT. 

ATTACHMENT 5 see Absent Defendant. 

1. In General. 

2. Against Absconding Debtob. 

3. Foreign. 
1. In General : 

ground of, is not belief of affiant but existence of fcLct sworn 
to, 76—318 ; see 18 G. 842. 

onusprobandi that, was issued on sufficient cause is on plain- 
tiff. His evidence heard first on motion to abate, 76 — 
318 ; see 15 G. 158. 

circumstances justifying abatement of, 76 — 318. 

when non-resident defendant can have case re-opened and 
removed to U. S. Court, 76—380. 

bill in case of equitable, dismissed (though demurrer over- 
ruled and, improperly abated on motion) answer denying 
material allegations, 76 — 740 

shares in a railroad company are liable to, 76 — 913 ; see 29 
G. 502. 

defendant who acknowledged service of process outside of 
State may have case reheard under Code 1873, ch. 148, 
§ 27, 77—535. 

rei^sal of judge in vacation to quash, is not final ; defen- 
dant may make defence in term, 77 — 847. 

order for delivery of property to sheriff should be reason- 
able as to time and place of delivery, 77 — 847. 

under Code 1873, ch. 148, ^ 3, not lien on property of non- 
resident who has never resided in Virginia, 78 — 180 ; see 
30 G. 718. 

presumption as to residence. How established, burden of 
proof, 78—180. 

what proper issue under § 25 ch. 148, Code, 1873, 78 — 180. 

does not lie if debt not due, when, 80 — 103. 

requisite of affidavit under Code 1873, ch. 148, § 1, 80—864. 

funds in hands of ^* Soldiers Home" not liable to, 81 — 568. 

Code 1873, ch. 148, § 20 as to, construed, 82—359. 

levy of, as shown by return is foundation of suit. If prop- 
erty not defendant's court has not jurisdiction, 82 — 406. 

return must show levy of, or court has not jurisdiction, 83 — 
124. 

what not a valid levy of, on land of non-resident, 8;3 — 124. 
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ATTACHMENT, In General, CoyUintied. 

sale under, valid. Decree in suit in which there is an, can- 
not be collaterally attacked, 83 — 129. 

on what may be levied, how levied. When officer may 
seize property, when not. Lien of, 83 — 129. 

actaal seizure not necessary to make levy effectual, what 
sufficient, 83—459. 

held issued on sufficient grounds and valid, 84—489. 

2. Against Absconding Debtor : 

ground of, is not belief but existence of fact sworn to, 76 — 

318 ; see 18 G. 842. 
plaintiff must prove, issued on sufficient cause. His evidence 

heard first on motion to abate, 76 — 318 ; see 21 G. 158. 
circumstances justifying abatement of, 76 — 318. 
under § 3, ch. 148, Code 1873, not a lien on property of 

debtor who hjis never resided in Virginia, 78 — 180 ; see 

30 G. 718. 

3. Foreign : 

when non-resident defendant can have case re-opened and 
removed to U. S. Court, 76—380. 

bill for, dismissed — ^answer denying material allegations — 
though demurrer overruled and, improperly abated on 
motion, 76 — 740. 

shares in railroad company liable to, 76 — 913 ; see 29 G. 502. 

rx insolvent insurance company good but not as to creditors, 
76— 103 ; see 27 G. 365. 

deed made in N. C* held prior to, in Va. though recorded 
after it, 76—497. 

may be reheard if defendant acknowledged service of pro- 
cess outside of State, 77 — 535. 

defendant may defend in term after refusal of judge in vaca- 
tion to quash, 77 — 847. 

order for delivery of property should be reasonable as to 
time and place of delivery, 77 — 847. 

does not lie under Code 1878 ch. 2, § 175, or ch. 148, § 11, 
unless claim due, 80 — 103. 

requisites of affidavit under Code 1873, ch. 148, § 1, 80—864. 

garnishee is not agent of debtor in. Xo jurisdiction here 
over non-resident defendant nor fund attached, 82 — 359. 

running of statute of limitations not suspended by proceed- 
ings here, 82—359. 



24 ATTACHMENT— ATTORNEY IN FACT. 

ATTACHMENT, Fokeign, Continued. 
" levy of, is foundation of suit. If property not defendant's 

court has not jurisdiction, 82 — 406. 
return must show levy of, or court has not jurisdiction, 83 — 

124. 
what levy on land of non-resident not valid, 83 — 124. 
sale under, valid. On what, may be levied, how levied. 

Lien of, when officer may seize property, 83 — 129. 
actual seizure not necessary to make levy good. What suffi- 
cient, 83 — 469. 
ATTEMPT TO COMMIT CRIMES ; see Cnminal Jurisdiction 

and Proceedings. 
ATTORNEY AT LAW. 
waiver of rule protecting professional communications may 

be made but must be distinct, 75 — 522. 
how fees paid in suit to subject property to liens, 76 — 802. 
liability of, on his receipt for claims for collection, 79 — 387. 
contract between client and, for fees enforced like other con- 
tracts, 80—475. 
clerk can only tax in costs fee prescribed by law, 80 — 475. 
client liable for fee though, is practising without a license, 

80—475. 
what contracts for services before legislature, &c., good, 80 — 

475. 
creditors cannot make debtors repay them fees of their, 80 — 

867. 
as to allowance of fees to, in creditors' suit, 81 — 621. 
of losing party not allowed fee from recovery of winning 

party, 81—174. 
champerty defined. What not champerty, 82 — 309. 
may read decisions of courts of last resort to the jurj', 83 — 553. 
proper scope of argument if there is demurrer to evidence 

in a suit for damages, 83 — 553. 
when competent witness as to communications made to him 

by opposite party, 84 — 790. 
what-not privileged communications, 84 — 790. 
collecting money under decree and paying it over not liable 

if decree afterwards reversed, 84 — 913. 
ATTORNEY IN FACT ; see Agent, 
to sign bond in stated penalty cannot sign one with larger 
penalty, 84—246. 



ATTORNEY FOR THE COMMONWEALTH— 25 
AUTREFOIS ACQUIT. 

ATTORNEY FOR THE COMMONWEALTH. 

should not comment on failure of accused to testify, 77 — 393. 
ATTORNEY GENERAL. 

entitled to tax fees in suits in addition to salary, 77 — 289. 

salary of, cannot be withheld by legislature and not liable 
to attachment, off-set &c., 80 — i85. 

acts 1884 p. 90 void. Remedy of, is rtmndamus, 80 — 485. 

as to duties and compensation. Legislature may reduce sal- 
ary, 83—882. 

only allowed salary, not extra compensation. State may re- 
cover from, fees improperly paid him, 84 — 26. 
AUCTIONEER. 

when parol evidence as to contents of memorandum of, ad- 
missible, 76-^04. 
AUDITOR. 

estimates of, no part of appropriation acts of legislature. 
Salary of judge of chancery court of Richmond should 
not be paid by, 77 — 425. 

State funds only paid on treasurer's check drawn on warrant 
of, 78—422. 

liable for excess of commissions paid county treasurer, 
83—94. 

authority of, to appoint special collector of taxes, compensa- 
tion, &c., 83—94. 
AUTREFOIS ACQUIT ; see Onniinal JurUdiclUm and Proceed- 
ings. 

when must be pleaded, 81 — 209. 

verdict of murder in second d^ree if set aside is not an ac- 
quittal of murder in fii-st degree, 82 — 554. 



26 BAIL— BANKRUPT. 



B. 



BAIL. 

what necessary to hold defendant to bail in a civil action, 

75—168. 
BANK. 
has lien on stock of shareholder, when, 77 — 445. 
duties of directors. May prefer creditor who is a director 

and assign assets at face value to pay debts, 78 — 737. 
national, prohibited from lending on security of own stock, 

79—^. 
by-law prohibiting stockholders from transferring stock 

without consent of directors void, 79—80. 
deposit by judgment debtor of. in branch no discharge of 

judgment, 84 — 435. 

BANKEUPT. 

over what property of, U. 8. Court has jurisdiction, 75 — 418. 
when judgment lien may be enforced in State Court, 75 — 418. 
when sale of land of, good though assignee not party to cred- 
itor's suit, 75 — 455. 
what averment necessary in suit to set aside deed of, for fraud, 

76—187. 
judgment before bankruptcy may be enforced in State Court 

against land in possession of alienee of, 76 — 195. 
when too late for assignee of, to object to jurisdiction of 

State Court, 76—195. 
legal title to homestead of, does not vest in assignee and latter 

is not necessary party to suit to subject it to judgments, 

76—809. 
decree of, court, allowing homestead no bar to decree for sale 

of land, when, 76—809. 
when suit against, can proceed to judgment. When not, 78 — 

621. 
judgment against, who is discharged no lien on after-aciiuir- 

ed lands, 78—621. 
court may bring in lien holders and sell property free of 

liens, 78—621. 
salary of attorney general does not pass by assignment in 

bankruptcy, 80 — 485. 



. BANKRUPT— BILL OF DISCOVERY. 27 

BANKRUPT, Continued. 

discharge releases, on a covenant but does not affect estop- 
pel, 80—355. 

U. S. Rev. Stat. § 5057 applies to all litigation by or 
against assignee of, 80 — 503. 

assignee may assert right to proceeds of sale of trust prop- 
erty of, sold by trustee in suit wherein ownership is liti- 
gated, 82—832. 

assignee's claim barred after two years from maturity of 
claim not from date of assignment, 82 — 832. 

assignee cannot sell lands of, free of liens unless so ordered, 
83—679. 

surety buying land of, not entitled to contribution from 
co-surety here, 83 — 679. 

decree of, court fixing liens on lauds void here, 84 — 259. 

liability of constable for failing to collect claims discharged 
by his discharge in, 84 — 693. 
BAR ; see Estoppeh 

former judgment not a, because of a compromise, 76 — 777. 

decree of bankrupt court allowing homestead no, to decree 
for sale of land here, 76—809. 

pending of suit in another State no, to suit here, 76 — 21 ; see 
2 G. 532. 

judgment against one of two joint obligors a, .to second suit, 
when, 81—644. 
BASTARD. 

legitimacy of children of negroes under act Feb. 27, 1866, 
80—563. 

who is a. Presumption as to legitimacy. How question as 
to bastardy considered, 80 — 563. 

Code 1873, ch. 119, §S 6, 7, does not legitimate child of 
white person and negro, 80 — 636. 
BENEVOLENT ASSOCIATION. 

Code 1873, ch. 33, § 14, exempting property of, from tax- 
ation is valid, 78 — 431. 

who entitled to fund on death of member of this, 83 — 153. 
BILL OF DISCOVERY. 

when plaintiff cannot contradict answers by other evidence, 
81-^22. 

answer to, treated as evidence. When conclusive, 81 — 422. 



28 BILL IN EQUITY. 

BILL IN EQUITY; see Bill of IHscove)^; BiU of Review^ 

Equity. 
held not multifarious, 75 — 150. 
amended and supplemental, not allowed in this case, 75 — 

341. 
^ when considered a creditors' bill, though only one plaintiflF, 

75—508. 
when plaintiff may dismiss, in such case. When not, 75 — 508. 
dismissal carries with it answer set up as a cross bill, 75 — 508. 
when and how creditors made parties to, 75 — 508. 
to impeach decree for fraud is in nature of bill of review. 

What it should state, 75—690. 
in case of equitable attachment dismissed, answer denying 

material allegations, 76 — 740. 
court dismissing injunction to sale may dismiss, or retain it 

and supervise sale, 76 — 708. 
amended, dismissed on demurrer, as making a new case, 

76—913. 
effect of answer to, to surcharge ex parte settlement, 79 — 341. 
when, setting up plaintiff's claim only, treated as a credit- 
ors', 79—415. 
y^ what suit of distributees treated as a creditors', 79—141. 
when multifarious, when not, 79 — 592. 
when answer treated as a cross bill, 79 — 602. 
bill to subject former estate of wife bad on demurrer, when, 

79—617. 
effect of amended, on running of statute of limitations, 79 — 

627. 
requisites of, by an assignee, 79 — 671. 
not stating a cause of action dismissed, but a defective, aided 

by answer and evidence, 80 — 86. 
VH. several distinct alienees to set aside the several deeds for 

fraud not multifarious, 80 — 103. 
demurrable if for an attachment and debt claimed not due, 

80—103. 
when, amended by inserting omitted parties shown to be 

necessary by rejected plea, 80 — 82. 
to construe will and recover property given to several by it 

not multifarious, 80 — 651. 
to subject land alleged fraudulently conveyed to various 

persons to lien of a judgment not multifarious, 81 — 305. 
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BILL IN EQUITY, Continued. 
exhibit is a part of, when, 81 — 422. 

answer when treated Jis evidence, when conclusive, 81 — 422. 
when after filing of creditors', another creditor cannot bring 

separate suit, 81 — 506. 
when bill in such case dismissed on demurrer, 81 — 506. 
failure to aver defendant bought without notice of plaintiff's 

claim not fatal, when, 81 — 600. 
when decree on petition which is a cross bill of no effect, 

81—711. 
demurrer to cross bill should have been sustained here, 

82—484. 
depositions in original suit may be read under cross bill, 

when, 82—832. 
here properly dismissed on demurrer, 82 — 946. 
held multifarious, aS — 46, 157, 267. 
requisites of a ; held bad here on demurrer, 83 — 267. 
by vendees of land bad for want of certainty and precision and 

for want of equity, 83 — 801. 
cross bill in collateral proceeding to avoid decrees in another 

suit demurrable, 83 — 129. 
when answer treated as a cross bill, 83 — 300. 
dismissal of cross bill reft adjudicaia, here, 83 — 744. 
'•; here held a creditors' bill, 84 — 251. 
BILL OF EXCEPTION ; see Exceptions. 

what, to exclusion of testimony should contain, 75 — 867. 
must show relevancj' and materiality of excluded testimony 

to justify reversal, 76 — 1012. 
may be signed at any time during term, 77 — 250. 
cannot be added to record after judgment and end of term, 

78—671. 
appellate court will not hear case if there was no motion for 

a new trial, exception to referee's report nor, 82 — 806. 
court muHt sign, it cannot require counsel to agree as to the 

evidence, 83 — 755. 
must show facts certified were aU the facts, or evidence cer- 
tified was aU the evidence, 84 — 159. 
treated as a demurrer to evidence, when, 84 — 467. 
BILL OP EXCHANGE; see Dravoer and Endorser ; Endorser; 

Promissory Note, 



30 BILL OF EXCHANGE— BOARD OF PUBLIC 

WORKS. 

BILL OF EXCHANGE, Chntinu^d. 

draft drawn and accepted payable out of trust fund is an 
equitable assignment of fund pro tanto. Statute of limi- 
tations not applicable, 76 — 371. 

agent may accept for principal, 78 — 254. 
BILL OF PARTICrLARS ; see Declaration. 

defendant not asking for time to answer the, cannot object 
in appellate court, 80 — 110. 
BILL OF REVIE\y ; see EquUy. 

for what errors decree corrected on, what not, 75 — 76. 

all proceedings looked to to ascertain error, 75 — 76, 418. 

evidence must be stated in, and affidavits filed with, 75 — ^563. 

what, to impeach decree for fraud should state, 75 — 690. 

requisites of; based on after discovered evidence, 75 — 747. 

what errors corrected by appeal and what by, 76 — 160 ; see 
75—88. 

one court cannot review decree of another upon a, 76 — 609. 

barred. Acts of 1872-3, ch. 395, § 6, construed, 76—609. 

every averment ta,ken to be true upon an application for a, 
76—21. 

must show proceedings. What, must show when founded 
on new matter. When filed, 77 — 600. 

what, for new matter must contain, 78 — 413. 

what court will do on a, 81 — 711. 

when, may be filed by infant defendants, Treated aA a pe- 
tition for re-hearing. What infants may show, 81 — 711. 

Code 1873, ch. 174, § 10, as to right of infants to show cause 
against a decree construed, 81 — 711. 

what a final decree and reversed only on a, and for what 
errors, 82—376. 

all errors on face of record will be corrected on a, 83 — 81. 

when proper remedy. What evidence necessary to support, 
83—141. 

does not lie for an assignee, 83 — 242. 
BILL OF SALE. 

given as security for money treated as a mortgage, 76 — 668. 
BOARD OF EDUCATION. 

origin, powers and duties of, 77 — 347, 518, 596. 
BOARD OF PUBLIC WORKS. 

when must pay agent money advanced by him, 75 — 263. 

assumpsit lies against, in such case, 75 — 263. 



BOND. 31 

BOXD; see App€€d Bond; Coupons; Officer; Offi4ndl Bond; 
Personal Bepresentative ; BefundAng Bond ; Sheriff, 
erasure of scroll on, held imniaterial, 75 — 424. 
if written with blank as to date what questions for jury, 

what for court, 75 — 424. 
quaere, will filling in dat« of, after delivery vitiate it, 75 — 424. 
act Oct. 31, 1863, did not authorize coaaty courts to issue, 

for borrowed money, 75 — 585. 
counts in assumpsit against defendant as guarantor of, good, 

75—651. 
presumption as to currency in which bond payable before 

Oct 20, 1863, should be paid, 75—959. 
separate bonds by two commissioners appointed to s^l land 

improper, 75 — 116. 
bona fide holder of, of city need look no further than ordi- 
nance directing their issue, when, 75 — 57. 
of city good though issued to aid Confederacy, 75 — ^57. 
relation to each other of obligors on joint, 76 — 85. 
liability of obligors ascertained from, not from order of 

court taking it, 76 — 85. 
materially altered after delivery is void, 76 — 537. 
rights of assignor and assignee of, against estate of this obli- 
gor, 76— :694. 
debtor paying one not holding, must show his right to col- 
lect it, 76—614. 
commissioner of sale most give, before receiving money, 

76—809. 
jurisdiction of equity in suit by assignee of, against holder, 

76—12. 
when, treated as separate real estate of wife, 76—758. 
liability of sureties on, of general agent of penitentiary, 

76—942. 
county courts can hear motions on sheriflfe' bonds, 77 — 142. 
equitable title in, passes by mei*e transfer, possession prima 

facie evidence of ownership, 79 — iMl. 
material alteration by one party without consent of other 

avoids it as to latter, 80 — 103. 
of State stolen from Treasury void in hands of bona fide pur- 
chaser for value Ac, 80 — 427. 
when in suit on joint, defence of one obligor enures to others, 
80—811. 



32 BOND— BREACH. 

BOND, Continued. 
judgment against one in suit against two joint obligors is a 

merger of the, second action barred, when, 81 — 644. 
what a, and not a testamentary act, 82 — 588. 
act Jan. 26, 1886, as to production of, and proof of coupons 

cut therefrom valid, 82—644, 647, 721, 964. 
writing with scroll attached but no mention of it in body is 

not a, 83—286. 
relief against alleged fraudulent, barred by laches, 83 — 504. 
pei-son executing, to induce fraud on innocent stranger not 

relieved against it in equity, 83 — 504 
in suit in equity on judgment on a, discharge of the bond 

cannot be set up, 83 — 504. 
with $40,000 penalty not authorized by power of attorney to 

sign one with $25,000 penalty, 84—246. 
evidence of person given money to pay, admissible to prove 

payment though obligee dead, 84 — il9. 
when siispersedeaSy in time ; if payable to Commonwealth 

sufficient, 84 — 648. 
what clerical omission in such bond does not vitiate it, 84 — 

648. 
how, omitting waiver of homestead made good, 84 — 648. 
second administrator cannot collect, taken by first and paid 

over to distributee, 84 — 806. 
evidence of declarations of obligor and obligee inadmissible, 

when, 84—873. 
when burden of explaining alteration of date of, is on holder, 

84—873 ; see 78—151. 
BOOK OP ACCOUNTS ; see Evidence. 
entries by defendant in, of payments made on note due by 

him not admissible in evidence in his fiivor, 84 — ^341. 
BOUNDAEIES. 

in a deed natural, control courses and distances, 78 — 413. 
BOYCOTTING, 
what is. What indictment for, sufficient. Evidence justi- 
fied verdict of guilty here. What instructions proi)er, 

84—927. 
BEE ACH ; see Bond ; Declaration. 
what necessary to constitute, of warranty of title to land, 

82—702. 
acceptance of article after day fixed for delivery a waiver of 

the, of contract, when, 83—26. 



BREACH— BURGLARY. 33 

BREACH, CorUinued. 
receiving cottx)n from railroad company after time agreed 
on for its delivery no waiver of, of contract, 83 — 272. 
BRIDGE, 
acts 1874-5, ch. 181, § 30 as to, between counties construed, 
79—15. 

BUILDINGS. 

as to right of adjoining owner to support for, 80 — 1. 
addition to, cannot be erected in violation of city ordinance, 

84—803. 
BUILDING ASSOCIATIONS, 
all shareholders should be parties to suit to wind up. Lia- 
bility of shareholders who are borrowers, &c., 77 — 293. 
what proper terms of sale under this trust to secure, 81 — 

677. 
BURGLARY ; see Criminal Jurisdiction and Proceedings, 
possession of stolen goods not prima facie evidence of guilt, 

77—411 ; see 28 G. 969. 
what indictment for breaking into house &c. good, 82 — 183. 
what description in indictment of articles stolen sufficient, 

82—183. 
in such case parol evidence as to things stolen admissible, 

82—183. 
evidence of exclusive possession of goods stolen admissible 

but not alone ptHma facie proof of guilt, 82 — 183 ; see 28 G. 

969; 77—411. 
verdict of guilty warranted here. Prisoner may receive 

judgment on so much of allegation proved as constitutes 

an offence, 82—183. 



34 CARRIER— CHARITIES. 



C. 



CAERIEB ; see Bailrocid Company. 
can make reasonable rules which are binding on i)ei*son hav- 
ing notice thereof, 82 — 250. 
rule that coupon if detached from ticket shall not be received 

is reasonable, 82 — 250. 
liable for demurrage caused by failure to deliver cotton at 

time agreed on, 83 — 272. 
such liability not waived by accei>ting cotton after day agreed 
on, 83—272. 
CASE ; see Declaration : Pleading ; Trespass, 

when lies by landlord vs. tenant for damage to building. 

Measure of liability, 75 — 95. 
lies in such case though covenant to leave in repair in lease, 

75—95. 
evidence of special damage inadmissible if not stated in 
declaration, when, 84 — 919. 
OAYEAT EMPTOR ; see Sale, 
applies strictly to a judicial sale, 76— 862; 77—135: 80—22; 

82—937 ; 83—331. 
purchaser knowing facts as to title not allowed for defect 

after sale confirmed, 76 — 862. 
applies if sale is not by sample, 78 — 254. 
l)urchasers aifected by implied as well as express charges on 
property, 79 — 147. 
CHAMPERTY. 

definition of. ^\^lat agreement with attorney not, 82 — 309. 
CHANCERY ; see Equity, 
CHARACTER, 
what instructions as to, in trial for murder i)roper, what 
not, 82—554. 
CHARITIES. 

bequest to corporation to educate poor young men to minis- 
try valid, 80—718. 
definition of "charity.'' A trust may be created by impli- 
cation, 80—718. 
bequests for religious uses not for that reason void. Code 
1873, ch. 77 validates them, when, 80—718. 



CHARTER— CIRCUIT COURT. 35 

CHARTER ; see Corporation. 
person dealing with company affected with noticejof its, &c., 

77—86, 445 ; 82—913 ; 83—153. 
construed in favor of public. Companies have only powers 

given by. Franchises are public trusts, 77 — 214. 
lien of bank on stock of shareholders good under this, 77 — 

445. 
when, granted to administer trust fund may be repealed &c., 

84—446. 
CHATTELS; see Fraudulent Conveyance. 

as to validity of loans of, not in writing and recorded, 76 — 

233. 
deed of, made by lender vacates loan, when, 76 — 233. 
qiicere, do *^ goods and chattels" include choses hi acthn, 84 

—731. 
CHILDREJT; see Guardian ; Infant. 
who bastards. Presumption as to legitimacy, 80 — 563, 636. 
of white person aad negro not legitimate, 80 — 636. 
father generally entitled to custody of, exception, 82 — 433. 
custody of, committed to aunt, not father, 82 — 433, 567. 
CHOSE IN ACTION, 
assignment of, need not be recordeil. Third pei'sons not af- 
fected by such recordation, 76 — ()94. 
rights of assignee of non negotiable, as to equities existing 

against assignor, 76 — 247. 
burden is on cestui que trust to charge trustee with '^ doubtful,'' 

76—365. 
assignee of vendor's lien is assignee of a, not of an estate. 

His rights, 76—694. 
assignment of, must be delivered, what not evidence of such 

delivery here, 84 — 731. 
do ''goods and chattels'' include, qmvre^ 84—731. 
CHURCH, 
power of circuit courts over trustees. Remedy of trustees 

debarred of their rights, 76—620 ; see 13 G. 301 ; 32 G. 428. 
when devise to, valid, when not. Conference cannot trans- 
fer property, when, 79—402 ; see 32 G. 428. 
CIRCUIT COURT ; see Court. 



36 CITIZEN— COMMISSIONER IN CHANCERY. 

CITIZEN, 
removal from State no abandonment of homestead, when^. 
76—428. 
. any, may oppose granting of liquor license, 76 — 865. 
act prohibiting officers taking part in politics void, 79 — 196. 
CLERICAL ERROR ; »ee Mistake. 

mistake in record of name of juror a, when, 82 — 301. 
CLERK. 

' admission by, of deed to record without prepayment of tax 
is valid, 76—269 ; see 26 G. 80. 
can add nothing to the record. When his certificate not a 

part of record, 80—589. 
cannot take his own acknowledgment to a deed, 75 — 491. 
COMMERCIAL BROKER, 
sample merchant's license does not cover business of, 78 — 
488. 
COMMISSIONS ; nee Guardian ; Trmtee ; Personal Representa- 
tive, 
when committee of lunatic entitled to, from principal of lat- 

ter's estate, 82—747. 
when, forfeited by fiduciaries ; when allowed by court, 83 — 

141. 
only allowed special commissioner on purchase money col- 
lected. Extra compensation not allowed him, 84 — 9. 
COMMISSIONER OF AGRICULTURE, 
cannot tax fertilizers in shape of t-ags. Powers of, 77 — 335. 
chancery can enjoin illegal act of, attempted colore officii^ 
77—335. 
COMMISSIONER IN CHANCERY; see Eqnity ; Sale. 
case may be heard on report of, after it has been returned 

ten days, 75—200. 
when authority to receive purchase money under decree im- 
plied, 75—44. 
separate bonds by two commissioners of sale not proi)er, 

when, 75 — 116. 
if improperly receives money, he and purchaser both liable, 

75—116. 
when may buy land although appointed to sell it^ 76 — 341. 
exceptions to report cannot be firet taken in appellate court, 

75—534. 
exceptions to report not allowed in appellate court save for 
errors on its face, 76 — 240. 



COMMISSIONER IN CHANCERY. 37 

COMMISSIONER IN CHANCERY, Continued. 

when hearing on report premature. When not. When 

treated as by consent, 76 — 240. 
when decree remanded, usury allowed by report not except- 
ed to may be disallowed, 76 — 753 ; see 419. 
ijommissioners of sale must give bond, whether decree re- 
quire it or not, 76 — 809. 
neither purchaser nor, responsible for money paid latter 

though he had not given bond, 76 — 160. 
when proper to refer to, to report on title, 76 — 338. 
as to liability of purchaser paying commissioner of sale 

who had given no bond, 76 — 173. 
suit to vacate deed obtained from, by fraud not barred, 76 — 

254. 
how objections to ex parte account made before, and met by 

affidavit, effect of such affidavit, 76—21. 
onus is on party attacking an expafie account, 76 — 48. 
account regularly settled jjrinM facie correct. How attacked 

and corrected &c., 78 — 529. 
appellate court will notice errors on face of account though 

no exception filed, 78 — 164. 
administrator's distribution before report does not prevent 

exceptions to it. Exceptions not too late here, 78 — 215. 
court can instruct, as to principles on which account should 

be stated, 79 — 1. 
taking further accounts should adopt balance reported by 

former, 79 — 468. 
court cannot forecast report and make, mere copyist, 79 — 

468. 
report a nullity as to matters not referred to hiui, 80 — 191. 
when court must adopt report of, as to matters of fact, 80 — 

601. 
report cannot be first objected to in appellate court save for 

errors on its face, 80 — 811. 
confirmed ex patie account of committee of lunatic can only 

be surcharged or falsified by suit for that purpose within 

proper time, 80 — 58. 
debt due such committee by former committee properly in- 
cluded in his accounts, 80 — 58. 
report not disturbed in appellate court unless error clear, 

82—190. 



38 COMMISSIONER IN CHANCERY— COMMON- 
WEALTH. 

COMMISSIONER IN CHANCERY, Continued. 

report cannot be objected to in appellate court if exceptions 
do not point out errors, 82 — 309. 

should allow credit for certain notes here, 82 — 650. 

genuineness of writing can be properly referred to a, 82 — 727. 

should not return evidence unless requested, 82 — 751. 

court adopts report of, as to questions of fact unless clearly 
wrong, 82—784. 

usual certificate to deposition unnecessary if taken by, un- 
der a decree, 82 — 832. 

exception to fee of, cannot be first made in appellate court, 
83—349: 84—198. 

what declaration may state in suit by administrator of, on 
bonds taken for price of lands sold, 83 — 784. 

purchaser improperly paying sjjecial, can only recover 
amount paid, interest and costs of sale, 84 — 859. 
COMMISSIONER OF THE REVENUE. 

failure of, to take oath in time vacated office, 78 — 352. 
COMMISSIONER OF THE UNITED STATES. 

ei!*ect of judgment of, same jus that of justice, 84 — 204. 
COMMITMENT. 

need not state grade of offence, 75 — 847. 
COMMITTEE ; ^ee Lunatic. 

cannot i^elease charge of suj^port of lunatic so as to make 
his sureties liable, 76 — 731. 

liability of, of lunatic if illegally appointed, when not liable, 
&c., 78—387. 

when entitled to commissions from principal of lunatic's es- 
tate, 82—747. 

how accounts of, settled here, 82 — 747. 

mistake in answer of, corrected here, 83 — 309. 
COMMON CAKRIER 5 nee Carrier. 
COMMONWEALTH. 

cannot be sued without her permission, 76 — 455. 

when suit may be brought against agenta and officers ofy 
when not, 76 — 455. 

suits against regulated by statute. Circuit Court of Rich- 
mond alone hius jurisdiction of, 78 — 422. 

cannot be sued save by her consent and in manner provided 
by law, 82—644, 721, 964. 



COMPROMISE— CONFISCATION. 39 

COMPROMISE. 

of debt by agreeing to take part for whole is void, 77 — 548; 

of debt by surety sustained under Code 1873, eh. 141 § 14, 
77—308. 
CONDITION. 

when parol evidence admissible to show contract was deliver- 
ed on, when not, 75—309 ; see 27 G. 403. 

in deed that life tenant shall not alien is good, 76 — 140. 

principles as to, in restraint of alienation discussed, 76 — 140. 

what stipulation in insuninee policy a warranty in nature of, 
precedent, 76 — 575. 

fire policy avoided if, broken whether breach wilful and sub- 
stantial or not, 84 — 72. 
CONDITIONAL SALE ; see Sale, 

CONFEDERATE CONTRACTS : see Confederate Money. 
CONFEDERATE MONEY. 

when fiduciaiy might receive. When not, 75 — 747. 

presumption is against payment in, if obligation payable be- 
fore Oct. 20, 1863, 75—959. 

when city can sell its bonds for, 75 — 57. 

curator held bound to debtor for, but debtor bound to estate, 
76—671. 

personal representative receiving and paying ante- war debts 
with, credited for full amount, 76 — 48. 

objection to receipt of, first made in appellate court, bad^ 
76—48. 

personal representative liable for investing in Confederate 
bonds, 77 — 499, 775. 

I)ei*sonal representative who collected gold liable though he 
depositeil ^mount in, with receiver of court, 77 — 742. 

when and how scaled if received by administrator. When 
he is liable, when not, 78 — 6()5. 
CONFESSKJN ; nee AdmiHHions ; Cnmimd Jurisdiction and Pro- 

ceedings ; Ecidenre, 
CONFESSION OF JUDGMENT ; nee Judgment, 

CONFISCATION. 
wh(»n proceedings in T". S. Court void. Record must show 

that court had jurisdiction, 75 — 105. 
without allowing judicial hearing after due notice Ls void, 
76—989. 



40 CONFISCATION— CONSTITUTION OF THE 
UNITED STATES. 

C50Is^FISCATI0N, Continued. 
cannot be adjudged by a legislative act, 76 — 989. 
proceeds of confiscated property may be applied for by i)e- 
tition, 76—989. 
CONSEXT. 
when hearing treated as if by, 76 — 240. 
what endoraemeiit on a decree not evidence of, of counsel, 
82—650. 

COXRTDERATTON. 

**love and aflfection" insufficient to warrant decree for spe- 
cific i)erformance, 76 — 517. 
promise to pay debt which promisor owes is nudum pacium^ 

76—517. 
mere inadequacy of, will not invalidate a conveyance, 76 — 

744. 
when mere inadequacy of, ground for rescission of contract, 

when not, 78—65 ; 82—394. 
when vendee can have purchase money refunded on failure 

of, 82—690. 
inadequacy of, when a defence to suit on note, when not, 

84—685. 
CONSPIRACY. 
boycotting is a. Evidence justified verdict of guilty here. 

What instructions proper, 84 — 927. 
what indictment for a criminal conspii^acy sufficient, 84 — 

927. 
when confessions or admissions of accomplice in felony not 

evidence against prisoner, 77 — 590. 
CONSTABLE. ^ 

liability of, for failing to collect claims, released by his dis- 
charge in bankruptcy, 84 — 692. 
CONSTITUTION OF THE UNITED STATES, 
writ of error in Texjis has same etfect in Virginia under Art. 

lY 8 1 of, 75— 821. 
acts Jan. 21st, and Jan. 26th, 1886, as to production of bond 

from which coupons cut and exclusion of expert evidence, 

not repugnant to, 82—644, 647, 721, 964. 
act Mar. 4, 1886, as to coupons tendered to pay license taxes 

&c., valid, 82—789. 



CONSTITUTION OF THE UNITED STATES— 41 
CONSTITUTION OF VIRGINIA. 

CONSTITUTION OF THE UNITED STATES, Continued. 
act Mar. 15, 1884, requiring license tax of $1000 for selling 

coupons valid, 82 — 883. 
no*) violated by law allowing State to condemn land leased 

by it, 84—271. 
act April 7, 1882, taking away mandamus &c. valid, 84 — 441. 
local assessment for opening streets not contrary to, 84 — 861. 
CONSTITUTION OF VIRGINIA. 

suit to set aside deed for fraud and subject land to debts not 

within Art. 6 § 2 of, 75—663. 
act allowing judge of one county to hold court of another con- 
stitutional, 75 — ^904. 
acts 1872-3, p. 1, declaring elections to vacancies shall be for 

unexpired term, constitutional, 77 — 1 ; see 33 G. 119. 
not declaring as to vacancy of office of mayor, legislature 

may regulate it, 77 — 300. 
Code 1873, ch. 141, §^ 14, 15, 16 as to compromising with 

and releasing joint contractors &c., constitutional, 77 — 308. 
sheriflF cannot under Art. 7, § 6, hold any other office, 77 — 

328. 
officers discharge duties after terra out until successor quali- 
fies, 77—265, 347. 
act Feb. 13, 1877, as to school trustees is constitutional, 77 — 

569. 
counties not authorized by, without action of legislature, to 

tax railroad property, 77 — 698. 
Art. 10 J$ 1 of, relates to taxation for revenue, not to local 

assessments, 81 — 173. 
office of school superintendent is fixed by. Joint resolution 

of Feb. 26, 18Sf>, repugnant to, and void, 82—390. 
acts 1^77-8, ch. 17 5^ 25 as to verdict on second trial after first 

verdict set aside is valid, 82 — 554. 
act Mar. 15, 1884, requiring license tax of 91000 for selling 

coupons valid, 82 — 883. 
act April 7, 1882, taking away mandamus &c. in certain cases 

constitutional, 84 — 441. 
acts 1883-4 requiring license to sell tax-receivable coupons is 

valid, 84—517, 519, 521. 
acts 1885-6 ch. 248, as to local option constitutional, 84 — 619. 



42 CONSTITUTION OF VIRGINIA— CONTEMPT. 

CONSTITUTION OF VIRGINIA, Continued. 
does not confer jurisdiction on court of appeals but author- 
izes legislature to do so, 84 — 784. 
act Nov. 27, 1884, unconstitutional, 84—828. 
Art. VI 55 2, as to jurisdiction of court of appeals construed, 

81—380. 
Art. 1 S 10, as to trial by jury construed, 82 — 550, 553. 
Art. 6 § 8, as to salary of attorney general construe<l, 83 — 

882. 
Art. 4 § 8, as to how bill becomes a law &c., 83 — 882. 
CONSTITUTIONAL LAW; 8er Comtitufion of T. .S'.; Con- 

atitution of Virginia. 
when whole of law unconstitutional, w^hen only part, 79 — 

123. 
act Feb. 14, 1884, requiring members of electoral boards to 

be freeholdei's unconstitutional, 79 — 123. 
. act Mar. 18, 1884, prohibiting officers from taking part in 

politics void, 79—196. 
act Mar. 7, 1884, appropriating sum to Female Normal 

School valid, 79—233. 
acts 1883-4, ch. 1 SS 3, 9, 40, as to license tax on sale of 

books not published in St4ite void, 80 — 314. 
law allowing State to condemn land leased by it valid, 84 — 

271. 
CONSTRUCTION ; «e^' Contract: Constitutional Law: Deed; 

Deed of Trust : Statutes ; Will. 
effect of prciimble of a statute, 76 — 477. 
principles of interpreting statutes, whole taken together, 

76 — 717. 
revenue laws construed strictly like other criminal laws, 81 

—240. 
repeal by implication not favored. When latter of two acts 
. prevails, 81 — 209. 

rules and principles governing, of statutes, 8*2 — 122. 
act abolishing rule in Shelley's Case applies when, when not, 

82—588. 
meaning of statute arrived at from it<s language. Not retro- 
spective unless such intent plainly appears on its face. 

83—204. 
CONTEMPT, 
any interference with receiver is, of court, 76 — 432. 
resistance of court's order to open a road is, 78 — 19. 



CONTINUANCE— CONTRACT. 43 

CONTINUANCE ; %ee Cnmin<U Jurisdiction and Proceedings. 
unless refusal to grant, clearly wrong judgment not reversed, 

77—129. 
motion by administrator for, of suit to settle his accounts 

properly overruled, when, 77 — 820. 
what not good grounds, for in a criminal case, 78 — 287. 
is in court's discretion. When allowed on indictment for 

second offence, 79 — 611. 
refusal of, not reversed unless plainly wrong. Properly re- 
fused here, 79 — 5. 
when proper to continue injunction until the hearing, 80 — 

342, 668. 
want of order of, does not discontinue ease, 81 — 491. 
is in court's discretion, its decision sustained unless plainly 

wrong, 82—264. 
when absence of witn^s whp is^^ party good ground for a, 

82—264. />^^'^r A**** ^ V "- 
when absence of witness in employ of party no ground for a, 

82—342. 
always in discretion of court. Properly denied here, 83 — 

141. 
error to deny, of motion to dissolve injunction here, 83 — 659. 
refusal to consider question of, until after arraignment in a 

criminal case is error, when, 84 — 77. 
CONTRACT. 

1. In General. 

2. construc^tion. 

3. Validity. 
1. In General: 

between Board of Public Works and agent binding though 

not on its records : may be proved by parol, 75 — 26,S. 
parol evidence admissible to prove delivery on condition of 

contract imperfect on its face, 75 — 309. 
charter not a, between corporation and individuals, 75 — 320, 
corporation may make with stockholder, doctrine if made 

with a director, 75 — 701. 
when time is of the essence of, when not, 7() — 517. 
*^love and affection'' will not warrant decree for specific 

performance, 76 — 517. 
promise to pay debt which promisor owes is nudum fxtctum, 

76—517. 



44 CONTRACT. 

CONTRACT, In General, Continued. 
when payment after time named in, no ground for specific 

performance, 76 — 517. 
what stipulation in insurance policy a warranty in the 

nature of a condition precedent, 76 — 575. 
what necessary to rescind, on ground of fraud in its procure- 
ment, 76 — 594. 
equity has jurisdiction in case of, if person found, though 

land lies out of jurisdiction of the court, 76 — 21. 
Code 1873, ch. 141 ^§ 14, 15, 16, as to compromise with and 

release of joint contractors, valid as to, in existence at its 

passage, 77 — 308. 
services of judge not in nature of, with the State, 77 — 425. 
party offering, in evidence must explain alteration in, 78 — 

151. 
for what misrepresentations rescinded, 78 — 65. 
when inadequacy of consideration ground for rescission, 

when not, 78 — 65. 
of insurance may be proved by parol but must be clear. 

What proof insufficient, 78—700. 
when equity will enforce performance of, when not, 78 — 700. 
unless application for insurance is accepted there is no, 78 — 

700. 
biusis of, of employee of railroad. He does not take *'all 

risks," 78—745. 
when equitable title under parol, prior to judgment lien, 

when not, 79 — 257. 
requisites to have decree for specific performance of a, when 

properly refused, 79 — 305. 
what ground for rescission of, for false representations, 79 — 

356. 
when, rescinded for weakness of mind and inadeciuacy of 

consideration, 79 — 381. 
parol evidence of prior or contemporaneous oral statements 

varying written, inadmissible, 79 — 142. 
when plaintiff entitled to prospective profits if prevented 

from carrying out, 79 — 563. 
action lies by adjoining owner on implied, not to damage 

his property, 80 — 86. 
parol sale of land to be paid for in work, enforced by speci- 
fic performance, when, 80 — 213. 
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CONTRACT, In General, Continued. 

act Feb. 9, 1882, empowering building of county bridge 
not a, and may be repealed, 80 — 223. 

unsealed agi*eement to accept part of a debt for the whole 
not binding. 80—303. 

if made by new party, or new element enters into, it is good, 
80—303. 

surety is discharged by any change made without his con- 
sent, 80—369. 

when person described as ^' Secretary &c.'' personally bound, 
80—463. 

when employee for a year must prove entire service perform- 
ed, when not, 80 — 463. 

between attorney and client for fees enforced as other con- 
tracts, 80—475. 

such contract binding though attorney practising without a 
license, 80 — 475. 

when, as to services before legislature &c., good, when not, 
80—475. 

party entitled under this, by possession, part performance, 
&c., to specific performance, 80 — 584. 

to entitle to specific performance must be certain and defi- 
nite, 80—604. 

sx)ecific performance of, to convey wife's land not decreed, 
80—604. 

when specific performance of, of insurance decreed, when 
not, 80—683. 

statute as to registry of deeds not applicable to verbal, for 
sale of land, 80—806. 

privilege of lottery or liquor selling not a, may be repealed, 
81—209, 220. 

exemption of railroad from taxation a, and irrepealable. Ex- 
ception, 81 — 355. 

ordinance removing powder magazine from site sold city for 
that purpose valid, 81 — 636. 

when promise to pay another's debt arises from new con- 
sideration it is not within the statute of frauds, 81 — 777. 

unrecorded, for sale of land void as to creditors with or 

without notice, 82 — 159. 
judgment prior to unrecorded, for sale of land here, 82 — 159 
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CONTRACT, In General, Continued, 

when specific performance of parol, for sale of land decreed, 
82—269. 

when employer having successfully defeated remedy of con- 
tractor at law entitled to relief in equity, 82 — 284. 

champerty defined. What, not champertous, 82 — 309. 

when court will compel conveyance of legal title to land un- 
der a parol, when not, 82 — 371. 

when party making improvements to land under a parol, 
not allowed therefor, 82—371. 

when inadequacy of consideration no ground for rescission of, 
when it is, 82—394. 

fi-aud in, never presumed. AUeger must prove it, 82 — 394, 
573. 

fmud in, not proved here, 82 — 573. 

what is measure of damages for breach of, to deliver an 
. article, 82—614. 

if valid change made in, old contract is done away with and 
a new one made, 82 — 614. 

authority to sell land implies power to do everything neces- 
sary to complete, and make it binding, 82 — 657. 

if consideration fail, money paid under, refunded by vendor, 
when, 82—690. 

effect of repudiation of, by infant on coming of age. Xo 
contract by infant made here, 82 — 769. 

parol, to dispense with performance of agreement under 
seal enforced in equity, when, 82 — 817. 

what the test of legal capacity to make a contract, 82 — 863. 

attacked for fraud, undue influence and want of capacity 
held good, 82—863. 

what a conditional sale and good against vendee's creditors 
and purchasers with or without notice, 82 — 903. 

such, not within Code 1873, ch. 114, § 5, requiring record- 
ing, 82—903. 

made by person not authorized to act for corporation not en- 
forced, 82—913. 

parol evidence inadmissible unless there is latent ambiguity 
in, 82—923. 

a sale in gross means a sale of tract and is a, of hazard, 
83—1. 
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CONTRACT, In Generat., Continued. 
party accepting article after time agreed on for delivery and 

giving note for price waives breach, when, 83 — 26. 
in such case plea setting up such defence bad at law, but 

new plea can be filed, 83 — 26. 
carrier liable for demurrage caused by failure to deliver cot- 
ton at time agreed on. Breach not waived by aeceptance 
of cotton after day fixed, 83—272. 
with scroll attached not mentioned in body is not a bond 
and is barred after 5 years. How taken out of bar, 83 — 286. 
for tract of land on estimate of quantity not, of hazard and 

mistake corrected, 83 — 380 ; see 77 — 610. 
ialse representations as to material facts ground for rescis- 
sion. When matter of opinion ground for rescission, 
83—397. 
misrepresentations made on former occasion and with differ- 
ent purpose not ground for rescission, 83—504. 
debtor lawfully agreeing to pay 10 per cent, interest must 

pay it, 83 — 715. 
transactions here held a full satisfaction of a debt, 84 — 221. 
for mining privileges here creates no easement but only an 

unassignable lease, 84 — 706. 
construed, surety not subrogated to lien here, 84 — 778. 
2. Construction : 

when sale of land is in gross, when by the acre, 75 — 196. 
between widow and heii-s as to sale of estate and reinvest- 
ment, 75—200. 
rules of, of written contracts. Covenant construed strongly 

against covenantor, 75 — 522. 
when time is of the essence of, 76—517. 
if doubtful, court leans to, of representations which will not 

forfeit policy of insurance, 76 — 575. 
what stipulation in insurance policy a warranty in nature 

of a condition precedent, 76 — 575. 
how damages for breach of, fixed if delivery postponed at 

buyer's request, 77 — 432. 
from what time bonds mentioned in this, bear interest, 

80—191. 
condition as to extension of time in which to cut timber not 

fulfilled &c., 80—259. 
construed to be that of agent and not of company, 80 — 463. 



48 CONTRACT. 

CONTRACT, Construction, Coritinued. 

construed as a conditioual sale and title retained by vendor^ 
82—903. 

insaranee policy construed according to its terms. Parol 
evidence inadmissible except in case of latent ambiguity, 
82—923. 

what are dependent agi^eementa, 83 — 765. 

as to right of R. & A. R. R. Co. to Increase water rates, 
as— 167. 

to sell brick at so much per thousand, does not force con- 
tractor to estimate number of brick by measurement, 
S4— 309. 

held a sjile and buyer must pay price though property de- 
stroyed before time for payment, 84—548. 

mining, construed to be an unassignable lease, 84—706. 
3. Validity : 

for sale of manures valid, though seller subject to penalty, 
75—239. 

between Board Public Works and agent binding though not 
on its records, 75 — 263. 

parol evidenc4i to prove delivery of, on condition admissible 
as contmct imperfect on its face, 75 — 309. 

parol contract of partnership without fixed time for con- 
tinuance not void, when, 75 — 442. 

of corporation with stockholder or director valid, 75 — 701. 

promise to pay debt which promisor owes is nudum pcustum, 
76—517. 

when time is of the essence of, when not, 76 — 517. 

services of judge not in the nature of a, 77—425. 

parol, to pay for work in land void, but plaintiff can recover 
on implied, for work and labor done, 79 — 290. 

duress not proven so as to avoid this contract, 79 — 458. 

made by Commissioners of Sinking Fund. Damages for 
breach, 79—563. 

what a perfected, by Directors of Lunatic Asylum under 
act March 6, 1882, 80—110. 

unsealed, to accept i?arf of a debt for the whole not binding, 
80—303. 

if new element enter into, or it is made by new party it is 
good, 80—303. 
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OONTRACT, Validity, Continued. 

as to services before legislature &c., when good, whto not, 
80—303, 

unrecorded, . for sale of land void as to creditors with or 
without notice, 82 — 159. 

fraud never presumed, must be proved. Not proved here, 
82—573. 

effect of repudiation of, by infant coming of age. No con- 
tract made by infant here, 82 — 769. 

attacked for fraud, undue influence and want of capacity 
held valid, 82—863. 

what a conditional sale and good against vendee's purchas- 
ers and creditors though unrecorded, 82 — ^903. 

by railroad company to deliver cotton by a certain day is 
valid, 83—272. 

held valid and a full satisfaction of former debt, 84 — 221. 

for valuable consideration to leave party a legacy valid, 
84—251. 

to release debtors on payment of Jess than amount of claim 
void, 84—840. 
CONTRIBUTION ; see Legatee : Sureties. 

what property of surety liable to, to co-sureties, 77 — 308. 

when surety can have judgment for, from co-surety, when 
not, 80—149. 

party here held to be principal and not entitled to, 83 — 679. 
OONVERSION ; see Personal Representative ; Trustee. 

land directed to be sold is at once stamped as pei-soualty and 
vice versa. Party may elect that it retain its original 
form, 81—94. 

CONVEYANCE; see Contract ; Deed; Deed of Trust; Fraudu- 
lent Conveyance. 
COPY ; see Evidence. 
CORPORATION; see Bank; Insurance; Bailroad Company. 

1. In Genekal. 

2. Municipal. 
1. Ix General : 

county school board is a, and must sue in corporate name, 

75—215. ♦ 

may bind itself in any way a natural person can, 75 — 263. 
forfeiture of charter, how enforced. 75 — 320. 
4 
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CORPORATION, Ix General, Continued. 

charter not contract of, with individuals but with State, 
75—320. 

may contract with stockholder or director. Doctrine as to 
such contracts, 75 — 701. 

when stock bound in the hands of assignee for debt of origi- 
nal owner. When not, 75 — 327. 

trust executed by president with seal of, valid execution of 
deed, 76-503. 

trust of Union Manufacturing Co. held valid, its provisions 
construed, 76 — 503. 

act of 1867 authorizing said Co. to borrow money valid, 
76—503. 

quipre, can process against, be served on wife, &c., of officer 
of, 76—913. 

insolvency 7>^/' 8(3 does not work dissolution of, 76 — 913. 

tax-payers can enjoin officers of, from exceeding powers. 
Doubt decided in favor of public, 77 — 214. 

cannot lease or alien franchise necessary for performance of 
its duties to public, 77—214. 

Norfolk County and Portsmouth cannot lease their ferries, 
77—214. 

directors cannot declare back dividends. There is no ^•divi- 
dend'' until declared, 78 — 501. 

directors are not trustees. Their duties. May prefer credi- 
tor who is a director, 78 — 737. 

objection that director voted on (^ue^stion in which he had 
an interest cannot be first made iu appellate court, 78 — 737. 

assigiunent of assets of, at face value to pay debts valid, 
78 — 737. 

directoi-s can manage affairs of, and assign, until court ap- 
points a receiver and enjoins them, 78 — 737. 

condemning land must pay for fee. Exception, 80 — 616. 

person dealing with, affected with notii^e of its chailer, by- 
laws, &c.. 80—683; 82—913; 83—153. 

may hold in trust for purpos(3S not foreign to objects of its 
creation, 80 — 718. 

devise to, in trust to educate 2)oor young men to ministry 
valid, 80—718. 

records of, evidence to show arrangement it made with its 
treasurer, 81 — 59. 
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CORPORATION, In General, Continued. 
officer occupying house iis part of salary forfeits right on 

removal from office, 81 — 59. 
directors of, personally liable if they declare dividends when, 

insolvent. Such insolvency not proven here, 82 — 34:6. 
Code 1873, ch. 57, § 33, forbidding dividends from stock of, 

construed, 82 — 346. 
whe7*e and on whom service of process against, must be made, 

82—734. 
Code 1873, ch. 166, §15, as to service ot process out of State 

does not include, 82 — 734. 
contract by party not authorized to act for not enforced, 

82—913. 
who entitled to fund on death of meiubiM- of this benetlcial 

society, 83 — 153. 
acts 1883-4, j. 701, as to service of process on, construed, 

83—512. 
process against, not a bank ol circulation, how served on 

agent, 83 — 512. 
action against, in former name not defeated by showing 

change of name without change of membei*ship, 83 — 768. 
how only, condemning land can get clear title, 84 — 348. 
legislature can repeal charter of, for administering fund 

devised to educate poor, and dispose of Aiud, 84 — 446. 
trust deed made by, valid. Construed according to laws of 

Ya., 84—947. 
trustee un<ler this deed IVom, Ciin sue in his own name for 

unpaid subscriptions to capital stock, 84 — !)47. 
decree in creditors' suit against, binds stockhold(;rs though 

not parties, 84 — 947. 
stock book evidence against stockholder, 84 — 947. 
fifom what time statute of limitations begins to run against 

action for unpaid assessment on stock, 84 — 947. 
proper service of summons on officer of, sufficient, though 

he disclaim right to answer officially, 84^ — 947. 
2. Municipal: 
may sell its bonds below par and for Confederate money, 

when, 75 — 57. 
• bona fide holder of bonds of, need look no further than or 

dinance directing their issue, when, 75 — 57. 
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CORPORATION, Municipal, Continued 
when bonds of, valid though issueil to aid the Confederacy^ 

75 — 57. 
cannot under color of a license tax impose unequal and un- 

uniform tax on property, 76 — 325. 
ordinance passed in shorter time than charter allowed void, 

76—325. 
exemption clause in this ordinance did not make it illegal, 

76 -325. 
tax imposed by Danville on buyers of tobacco illegal, why, 

76—325. 
can exercise only powers granted expressly or by necessary 

implication, 76—325, 956 ; 77—214. 
doubt as to powers of, resolved in favor of public, 76 — 956 ; 

77—214. 
powers granted must be exercised in manner and time deemed 

reaHonahJe, 76 — 956. 
election of officers by outgoing council of Petersburg void, 

why, 76—956. 
when powers of, once exercised are ended, 76 — 956. 
remedy against illegal taxation by, 76 — 936. 
as to power of Lynchburg to impose a succession tax, 76 — 

927. 
has no power of taxation unless plainly conferred, 76 — 927. 
how erroneoas assessments in Richmond corrected, 76—936. 
Norfolk County and Portsmouth cjinnot lease their ferries, 

77—214. 
taxpayers can enjoin officers of. from exceeding powere. 

Doubt decided in favor of public, 77 — 214. 
liable for negligence of agents in discharge of ministerial 

duty, 79—86. 
liable if person injured by falling from i)rivate way into a 

street whose grade was being lowered, when, 79 — 86. 
grant of power of taxation to, strictly construed. Lynch- 
burg cannot impose a license tax on railroad companies, 

80—237. 
report of commissionei'S to condemn land for, not quashed 

because one commissioner interested and disqualified, 
when, 80—616. 
condemning land mast take and pay for fee, 80 — 616. 
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CORPORATION, Municipal, Continued. 
giving owner of land permission to build over drain con- 
demned does not lessen his damages, 80 — 616. . 
Lynchburg can levy local assessment for expenses water 

works, 81—473. 
Art. 10 § 1, Constitution of Virginia refers to tiixation for 

revenue not to local assessments, 81 — 473. 
may order removal of gunpowder : judgment of authorities 

as to such removal conclusive on courts, 81 — 636. 
ordinance ordering such removal no violation of contract, 

when, 81—636. 
not liable to adjoining owner for consequential damages from 

opening, &c., streets, when, 81 — 745. 
power of taxation only such as charter gives and strictly 

construed, 82 — 324. 
Alexandria cannot levy special tax for grading a street, nor 

distrain for a locjil j^^sessment, 82 — 324. 
Alexandria cannot make assessment for street improvement 

a perHomiJ charge, 82 — 324. 
right of council of Alexandria to delegate powers to board 

public works, 82 — 324. 
Richmond allowed to e^stablish hospital without leave of 

Henrico county, S3 — 204. 
liable for injury caused by failure to keep streets in order, 

when, 83—35.5, 436. 
liable for injury caused by filling into excavation, when. 

Wlien not, 83—355. 
passer on streets need not use extraordinary care, 8.3 — ^3(5. 
burden of proving contributory negligence is on defendant, 

how proved, 83 — 436. 
council of Portsmouth can only adjudge as to (lualifications 

of members in case of a contested seat, 84 — 298. 
may remove obstruction in street ; ^d\ers«» pi)ss(»s.^'.ion gives 

no title to street. What a dethciitiOn' aiid i«,cceptaiice of 

street, 84—337. ' ' ' ' '^^ ' 

unauthorized obstruction of stre(»t is. an indictable iiuisance, 

84—337. 
city can only use scjuare here for i)urposes for which dedi- 
cated, 84—467. 
addition to building here a violation of ordinance of cit 

Lynchburg, 84—803. 
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CORPORATION, Munfcipal, Coniinned. 

assessment per front foot for cost of opening street valid, 84 
—861. 

provision in constitution that taxation must be equal, uni- 
form and ml miorem does not apply to local assessments, 
84—861. 

ferry landing owned by, exempt from all taxation, 84 — 906. 
COSTS. 

wife bound for, if suit is to recover her separate estate, 76 — 
225. 

party for whose use suit brought is bound for, 76 — 225. 

rule as to, when decree affirmed, 76 — 365. 

discretionary with court. Administrator here i^ei-sonally 
liable for, 77—820. 

interlocutory decree need not allow, 80 — 855. 

go to party substantially prevailing, 81 — 174 ; S3 — 300. 

attorney of losing party not allowed fee from recovery of 
winning pai-ty, 81 — 174. 

giving of, lieii in sound discretion of court, 82 — 784 : 83 — 300. 
COUNSEL ; see Attorney at Law. 

COUNTY BONDS, 
how hypothecated, given to aid milroad redeemed here, 

83—246. 
in this case railroad company is principal and county surety 
and coupon holder substituted to benefit of mortgage 
given to secure, 83 — 744. 
purchaser of property subject to lien of mortgage to secure, 
cannot contest their validity, 83 — 744. 
COUNTY COI'RT ; .ser Court. 
COUNTY LEVY. 

as to authority to tax propertv of railroads, 77 — 698 ; 

V ; :'.Srr-r-: •• ••'•"• : 

' COVl'ilSf^VfierBimV'^:' 

fiIOpiii*(itl]fi'fl\otJ oifttgi^ds issued under act 1871 receivable 
•• 'l^r Vaxej!i,:75^22. '• \ : 

to what, act Jan. 14, 1<S82, applicable, 76 — 1^77. 
to what, said act not applicable, 78 — 71 ; see 76 — 477. 
mandamus to compel receipt of, for tax(»s proper here, 
76—477; 78—71. 
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COUPONS, Coniinued. 

remedy of taxpayer if collector refuses, judgment is sub- 
stantially against State, 80 — 118. 

pleaaings in such case. Common counts may be added, 
80—118. 

suits against State on. How brought, when dismissed, 
80—177. 

State not liable on coupon bonds stolen from treasury, 
80—427. 

school tax cannot be paid in, 81 — 336. 

rules of evidence as to proving, not repugnant to U. S. Con- 
stitution Art. 1, § 10, 82—644, 647, 721, 964. 

act Mar. 4, 1886, forbidding license to issue unless tax paid 
in money valid, 82 — 789. 

indictment here does not charge offence of selling, without 
a license, 84—303. 

act 1883-4 requiring license to sell tax receivable, is consti- 
tutional, 84—517, 519, 521. 
COUET ; see Judgment. 

1. Of Appeals. 

2. CiRcriT. 

3. Corporation. 

4. COUXTY. 

5. United States. 
1. Or Appeals: 

cannot "hear appeal from interlocutory decree except as 

given by statute, 75 — 6S. 
when has not jurisdiction of suit to set aside deed, claim 

being und(*r >«r)00, 75 — (>63. 
when has jurisdiction, plaintiff buying other claim and two 

exceeding 8500, 75 — 663. 
has not jurisdiction if diiTerence between claim and amount 

decreed is under 8500, 75 — 835. 
to give jurisdiction judgment must be 8500, or plaintiff's 

claim that amount and lie the apx>ellant, 7(5 — 744 ; see 

27 G. 735. 
has jurisdiction of appeal from judgment rendered on a 

viandwnus, 78 — 422. 
has jurisdiction if whole amount 8500, the several amounts 

decreed less, 78 — 132, 567. 
act March 12, 1884 as to jurisdiction of, in coupon Ciises 

void, how far, 80 — 217. 
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COUET, Of Appeai^, Continui^d. 
when value of property and not debt claimed fixes jurisdic- 
tion of, 8()— 342. 
when if judgment is for less than $500 but claim for more^ 

has jurisdiction, when not, 80 — ^664. 
jurisdiction of, determined by amount of default of special 

commissioner not by amount of his bond, when, 80 — 664. 
has appellate jurisdiction in unlawful entry -and detainer, 

81—380. 
Art. YI § 2 as to jurisdiction of, construed, 81 — 380. 
has not jurisdiction here, petitioners not having been made 

partias to suit below, 84 — 723. 
cannot award a writ of prohibition to a county court, 84 — 

784. 
constitution does not confer jurisdiction on, but authorizes 

legislature to do so, 84 — 784. 

2. Circuit : 

l>ower over trustees of churches, 76 — 620. 

as to discretion of, in granting liquor license, 76 — 865. 

cannot review decree of count\' court on a bill of review, 
76—609. 

cannot by prohibition restrain county judge from filling 
vacancy in sheriffalty, 77 — 32S. 

has power to sell contingent estates, 78 — 46. 

I>roper course in, on appeal from county court, 82 — 172. 

practice on appeal from county court. When, should re- 
tain case, 83—20. 

must sell property as directed by decree of court of appeals, 
83—715. 

at second trial must adopt views of court of appeals, when, 
84—884. 

3. Corporation : 

terms of, end, when, 78 — 671. 
power to continue terms, 81 — 787. 

4. County : 

judgment of, cannot be questioned collaterally. How cor- 
rected, 75 — 671. 

act authorizing judge of one, to hold another, constitutional, 
75—904. 

as to discretion in granting liquor license and right of ap- 
peal, 76 — 865. 
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COURT, County, Continued, 
quwrej can county judge award an injunction, 76 — 299. 
State cannot be sued in, 76 — 1002. 
decree of, cannot be reviewed by circuit court on a bill of 

review, 76 — 609. 
motion on bond of sheriff proper remedy in, in 1879, 77 — 

.142. 
in 1860 could sell decedent's lands to pay his debts, 77 — 317. 
decree of, presumed correct, cannot be collaterally attacked, 

when, 77 — 317. 
powers and duties as to granting liquor licenses, 77 — 386, 

663. 
applicant for liquor license may appeal, contestiint cannot, 

77—386. 
can establish ferry. What error of, reviewable on appeal 

but no ground for attack on judgment, 77 — 324. 
as to jurisdiction over estates of lunatics and appointment 

of committee, 78 — 387 ; see 15 G. 185. 
rights of, as to settlement of accounts of sheriff and treius- 

urer, 79 — 137. 
when bond for salt made by, valid. When void, 80—321. 
no presumption of jurisdiction as to ministerial powei-s, 80 — 

321. 
jurisdiction of, until Code 1873, ch. 124, SS 2, 3, 80—604. 
court of appeals cannot award a writ of prohibition to, 84 — 

784. 
5. United States : 
jurisdiction of, exclusive over laud ac(|uired by U. S. with 

consent of State, 81 — 568. 
COVENANT ; ser Drrd 

case lies by landlord agjiiust tenant for damage to building 

though covenant to leave in repair in the leiuse, 75 — 95. 
is construed strongly against covenantor, 75—522. 
in abs<3nce of express, to pay rent tenant not liable if prem- 
ises destroyed, 76 — 546. 
creditor subrogated to benefit of, to pay debt though not a 

party to the deed, 76—392. 
what a joint and several warranty in a deed, 77 — 827. 
demurrer to, brought on trust made merely to secui^e a note 

good, 78 — 57. 
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PROCEEDINGS. 

COVENANT, Continued. 

in restraint of trade is void, 81 — 553. 

what a personal, and not running with the land, 81 — 553. 

a.s to right of entry on, to pay rent &c., 81—118. 

two writings lield to be one agreement on which action of, 
lies, 83 — 765. 

highway over lot is breach of covenant of quiet enjoyment 
&c., when, 84 — 217. 
CREDITOR ; nee Debtor and Creditor. 

CREDITORS' BILL; nee Bill; Debtor and Creditor; Equitif. 
CRIMINAL JURISDICTION AND PROCEEDINGS. 

sjiuK^ count may have charge against one Ibr nuirder and 
against others as accessories, 75 — 847. 

what surplusage in count for murder, 75 — 847. 

verdict of guilty on one count an acquittal on others, when, 
75 — 847. 

commitment need not state grade of offence, 75 — 847. 

what questions to witness improper in case for extorting 
money by threats, 75 — Soi\, 

what error of clei'k in arraignment, as to extent of punish- 
ment, immaterial, 75 — 85(5. 

when juror incompetent in trial for murder, 75 — 807. 

<lonbt as to his competency should be resolved in prisoner's 
favor, 75 — 807. 

useless qucvst ions not allowed to be asked. Couj-t should not 
remark tis to chanicter or weight of tc^stimony, 75— 8(>7. 

bill of exceptions to exclusion of testimony should show re- 
levancy of that excluded, 75— N)7. 

what ([uestion to expert proper if defence to murder is in- 
sanity, 75 — 807. 

correct charge of judge on his own motion not error, 75 — 867. 

what chai-ge as to defence of insiinity correct, 75—8(57. 

when malice inferred on trial for murder, 75— S()7. 

in murder case counsel cannot argue against instructions, 75 

867. 
insanity must be proved to .sa//.s/V/e//o/? of Jurif. 75 — 867; see 

20 G. 8()() ; 33 G. 807. 
on trial for running a lottery witness need not testify if he 

will criminate himself, 75 — 892. 
Code 1873, ch. 195 S 20 not applicable to such case, 75—892. 
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CRIMINAL JURISDICTION A^B PROCEEDINGS, Con- 
tinued. 
boy under 14 who assisted another in attempt to commit rape 

a principal in second degree, how punished, 75—885. 
what insufficient to convict boy under 12 as principal in 

second degree of attempt to commit rape, 75 — 885. 
evidence of malice must, in such cjise, be clear beyond all 

doubt, 75—885. 
verdict for misdemeanor sufficient though word "feloni- 
ously" used in indictment, 75 — 909. 
rule governing appellate court when eridence is certified, 75 U 

-909. 
article stolen n'lust be of Home value. What sufficient to 

show value, 75 — 909. 

when judge may discharge jury in a criminal case, 75 — 914. 

to convict of peijury false stiitement must have been mater Ud, 

Oath that party did not sign waiver of labor exemption 

immaterial, 75 — 922. 

accessary to felony can only be prosecuted as accessary. 

What necessary to conviction, 75 — 925. 
Marylander can be convicted of fishing in Potomac in vio- 
lation of Code 1873, ch. 100, SS 18, 20, 75—934. 
general demurrer to indictment bad if any count good. 
General verdict good if supported by any count, 75—934. 
power of court to revoke license of bar-keeper. Good cause 
for revocation, 75—944. 
. when plea of ''twice in jeopardy'' not good, 75—909. 
what objection to grand jury, its action &c., no ground for 

plea in ahatoment to indictment, 7<> — 1007. 
what must be proved on trial for murder by poison. Ver- 
dict set aside jus evidence insufficient, Hi — 1020. •' 
bill of excei)ti()iis must show relevancy and materiality of 
ex(^luded testimony to jnstify reversal of lower court, 70 — 
1012. 
what an indictment under a statute must contain, 77 — 52, :^ 

344. 
indictment against election officer for (fciinf/ indawfuJIy bad, 

77—52. 
what not murder in the fii-st degree, 77 — 281. 
great caution used in granting new trial on ground verdict 
was contrary to evidence, when, 77 — 281. 
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CRIMINAL JURISDICTION AND PROCEEDINGS, Can- 
HniLed. 

indictment charging offence in language of statut-e sufficient, 
77—344. 

indictment for lewd cohabitation may be joint or separate, 77 
—344. 

postmaster competent witness as to matters outside of mat- 
ters of his office, 77—844. 

when judgment not reversed if evidence, not facts, certified, 
77—344, ()<>2. 

verdict for malicious shooting read in connection with in- 
dictment and good, 77 — 393. 
.' effect of act 1881-2, ch. 228, allowing accused to testify, 77 
—393. 

when exception to eourwse of prosecuting attorney too late 
after verdict, 77 — 393. 

possession of stolen goods not prima facie evidence of bur- 
glary, 77 — ill. 

doctrine of ** approvement^' not the law in Virginia, 77 — 
590. 

when accomplice a competent witness. Pei-son not jointly 
tried with defendant not incompetent because of interest, 
77—590. 

infant under 14 incompetejit witness, competent if over 14, 
when, 77 — 590. 

competency of witn(\ss is for court. What evidence as to re- 
lations of i)rincipal and Jicce^sory admissible, 77 — 590. 

statement of C()nsi)irator made after object of conspiracy 
accomplished inadmissible, 77 — 590. 

when declarations of injured party admissible* as part of 
res gextw, when not, 77—681. 

evidence that witnesses of actaisinl ditfer from his testinion}' 
at former trial inadmissible, 77 — 081. 

adjournment to procure ai tendance of witnesses proper, 
when, 77 — 092. 

what evidence as to description and ownership of stolen 
property admissible, 77 — 092. 
\ pardon blots out offence as though never committed, 78 — 39. 

when r<*i'usjil to change renue no ground for new trial, 78 — 
287. 

what not good ground for a continuance, 78 — 287. 
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CRIMINAL JURISDICTION AND PROCEEDINGS, Con- 
tinued. 
what necessary to make facts part of res gestw, 78—287 ; see 

28 G. 942. 
judgment reversed if prisoner nufy have been prejudiced, 

78—287 ; see 31 G. 858. 
objections to admission of evidence cannot be first made in 

appellate court, 78 — 400. 
rule as to granting or refusing new trial for insufficiency of 

evidence, 78 — 400 ; see 32 G. 912. 
judgment not set aside for failing to appoint executioner of 

sentence, 78 — 400. 
verdict of murder in firat degree justified by circumstantial 

evidence in this case, 78 — 400. 
intent need not be proved in case for selling by sample with- 
out license, 78 — 484. 
in cjise of unlawful gaming witness must testify though 

answer tends to criminate and disgrace him, 78 — 490. 
prisoner entitled to discharge if not indicted for two terms 

of court, when, 78 — 678. 
felonious intent not proved in this cjuse of larceny, 78 — 678. 
time must be truly laid in indictment for perjury, 78 — 692. 
what material in indictment for perjury. Prisoner ac- 
quitted, 78—692. 
when malice presumed in case of murder. Threats by de- 
ceased admissible. Necessity to justify killing must not 
arise from prisoner's Jict. Jury instructed after retire- 
ment, 78 — 732. 
material variance from statute in indictment fatal in statu- 
tory offences, 78 — 19. 
resisting order of court to open road no oft'ence under ch. 

26, S 1, acts 1877-8, when, 78—19. 
what State must prove on indictment under said section, 

78—19. 
what refusal of court as to instructions after pUa of guilty no 

ground for new trial, 78 — 212. 
indictment in language of act interdicting marriage between 

whites and blacks good, 79 — 213. 
what proof necessjiry to sustain indictment under said act, 
79—213. 
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CRIMINAL JURISDICTION AND PROCEEDINGS, Con- 
tinned. 
jury may separate if punishment not death or ten years in 

penitentiary, 79 — 213. 
absence of prisoner when jury called and sent to their room 

no error, 79 — 213. 
definition of murder. Whether there is express malice is 

for jury, whether hnplwd malice is for court, 79 — 374. 
person presumed to intend natural and necessary conse- 
quence of his act, 79 — 374. 
when evidence of dangerous character of deceased admissi- 
ble, when not. What proper proof of such character, 
79—374. 
case held.to be murder with malice aforethought, 79 — 374. 
evidence before coroner and opinion of witness as to it in- 
admissible in tiial for murder, 79 — 556. 
correct instruction given at instance of jury though seem- 
ingly abstract not eiTor, 79 — 556. 
re(iuisite^ for granting new trial on ground of after-discov- 
ered evidence, 79 — 556. 
new trial because verdict contrary to evidence only gininted 

if it is plainly wrong, 79 — 556. 
when refusal of continuance of indictment for a second of- 
fence error, 79 — Gil. 
qiKvre lus to meaning of ^*former conviction," 79 — 611. 
what evidence necessjiry to sustain indictment for liuscivious 

cohabitation, 80 — 18. 
facts constituting case of murder in first degree, SO — 287. 
what evidencje as to blood admittiCKl though no chc^mical an- 
alysis made, 80-287. 
cumulative evidence inadniLssible after argument com- 
menced, 80 — 287. 
counsel should not give prisoner's vei'sion as his stafemeht if^ 

he could testify, 80—287. 
offence must be proved to be where venue laid, presumption 

raised by evidence is sufficient, 80 — 124. 
mere presence does not make one accesstiry to killing, what 

necessary, 80 — 443. 
what necessary to sustain indictment for marriage of white 
peraon and negro, 80—538. 
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CRIMINAL JURISDICTION AND PROCEEDINGS, Con- 

tijiued, 
omission to strictly follow law as to empanelling jury fatal. 

How taken advantage of ; what no waiver of such error, SO 

—555. 
mode of selecting jury in capital case, second venire &c., 80 

—555. 
what indictment for housebreaking sufficient, 80 — 508. 
how question of jurisdiction may be raised, 80 — 385. 
what a case of justifiable homicide, 81 — 1. 
prosecution using prisoner's statement must use whole of it, 

81— L 
what larcenj'^ or robbery of crop, by employee on shares, 

81-1. 
requisites of indictment for burning under acts 1877-S, &c., 

81—110. 
court can accept or reject motion to quash indictment if 

made after plea of not guilty, 81 — 110. 
when new trial granted, one count in indictment being bad 

and general verdict fixing punishment which could only 

be given under that count, 81 — 110. 
how jury selected if punishment might be death. What 

error fatal, 81—110, 283, 787. 
person must be examined by Justice before trial for felonj-, 

81—159. 
description of house burned sufficient in this case, 81 — 159. 
what an indictment for lumsebreaking, not larceny, and good, 

81—159. 
indictment not sustained without proof that crime was com- 

mitt(Kl in the county, strong presumption from evidence 

sultici(*nt, 81—159 ; see SO— 124. 
estopi)el not appliciible to the State in a criminal case,. 81 — 

209. 
doctrine of '' not twice in jeopardy'- applicable in this axse, 

81—209. 
how such defence availed of, identity must be shown, 81 — 209. 
new trial given if court fails to state law fully and correctly, 

81—283 ; see 26 G. 585. 
what conclusion does not vitiate instruction otherwise right. 
81—283. 
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CRIMINAL JURISDICTION AND PROCEEDINGS, Con- 
tinued, 

if there is any evidence to which correct instruction is appli- 
cable it should be given, 81 — 283. 

effect of provocation in a case of killing, 81 — 283. 

if killing sudden, law implies malice and it is murder, when, 
81—283. 

case here murder in first degree, 81 — 283. 

burden of pi'oof of intoxication or insanity is on prisoner, 
81—283. 

failure to enter order of continuance does not discontinue 
case, 81—491. 

appeal lies of right from judgment of justice of petit lar- 
ceny, 81—491. 

objection after conviction that "appeal'' was not endorsed 
on warrant too late, 81 — 491. 

juror opposed to capital punishment on circumstantial evi- 
dence, or who bet on result of trial, should be discharged, 
81—787. 

what not leading questions, 81 — 787. 

verdict of murder in fii*st degree oji indictment in common 
law form good, 81 — 787. 

what entry on record conclusive of presence of accused in 
court, 81 — 787. 

verdict of murder in iii-st degree fully warranted by circum- 
stantial evidence in this ciise, 81 — 787. 

necessity relied on to justify killing must not arise from 
prisoner's misconduct, 81—283. 

evidence to prove rape suflicient. in this case, 82 — 107, *i34. 

what necessary to constitute lewd and liiscivious cohabita- 
tion, 82—115. 

what a good indictment for burglary. Evidence here proves 
guilt, 82—183. 

what description of stolen goods sufficient in indictment for 
burglary. What parol evidence admissible, 82 — 183. 

effect of possession of stolen goods on trial for burglary. 
Pj'isoner may be sentenced on so much of charge proved 
as constitutes an offence, 82—183. 

how jury selected in trial for felony, 82 — 334 ; see 80—555 
81—110, 283, 787. 
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CRIMINAL JURISDICTION AND PROCEEDINGS, Con- 
tinned. 

prosecutrix in rape cannot be questioned as to chastity, 82 — 
334. 

jury in felony case may retire and amend verdict. AVhat 
entry on record immaterial, 82 — 'SM. 

jury cannot be waived and court try a criminal case, 82 — 
550, 553. 

acts 1877-8, ch. 17 §25, as to second trial of criminal oflFence 
construed, 82 — 554. 

setting aside verdict of murder in second degree not acquit- 
tal of murder in first degree, 82 — 554. 

evidence that witness was ^* given to rows" inadmissible to 
prove his character, 82 — 554. 

what instructions as to character of accused proper in mur- 
der case, what not, 82 — 554. 

this a case of murder in second degree, not manslaughter, 
82—554. 

evidence here does not warrant verdict of rape, 82 — 653. 

court need not summon jury from another county until 
eflforts to get one from trial county fails, 83 — 51. 

what admissible as a dying declaration, part of res gestWy 
&c., 83—51. 

when note of deceased admissible only as a matter of de- 
fense, 83— 51. 

offence here sufficiently charged in indictment under Code 
1873, ch. 201, § 12, 83—51. 

objection to juror too late after verdict, when, 83 — 51. 

motion in arrest of judgment does not lie because juror had 
been convicted of crime, if he was pardoned, SS — 51. 

evidence here warrants verdict of murder in first degree, 83 
—51. 

circumstantial evidence should be acted on with utmost cau- 
tion, 83— 32(>. 

evidence insufficient to prove house-burning, 83 — 326. 

presence of i)risoner required at all times during trial. 
Record must show his presence when motion made for new 
trial, &J— 581. 

when irregularity in such case cured, 83 — 581. 

new trial not given if newly-discovered evidence merely 
cumulative, 8^3 — 581. 
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CRIMINAL JURISDICTION AND PROCEEDINGS, Con- 
tinued, 
evidence of threats to burn a house near one burnt admissi- 
ble, when, 83—581. 
circumstantial evidence warrants verdict of murder in first 

degree here, S:] — 689. 
what record shows jury was summoned fmm judge's list, 

84—1. 
motion to quash renire because jury all colored persona over- 
ruled, 84—1. 
as to admission of evidence as to chastity of prosecutrix in 

rape case, 84 — 1. 
verdict of guilty of rape sustained here, 84 — 1. 
refusal by court to consider question of continuance until 

after armignment is error, when, 84 — 77. 
ofiTence of selling tax -receivable coupons &c. not punishable 

under this indictment, 84 — 303. 
instruction inappropriate to offence charged should not be 

given, 84—303. 
judgment not revei'sed if appellant not injured by instruc- 
tion given, 84—303. 
it is sufficient if any indictment found against prisoner before 

second term after arrest &c., 84 — 492. 
warrant of arrest against prisoner in custody not necessary, 

84—492. 
judge quashing venire may use same names in new writ, when, 

84—492. 
judge need not give names of bystanders from whom jury is 

to be completed, 84 — 492. 
motion for jury from anotlier county should precede motion 

for change of venue^ 84 — 492. 
identity of accused must be proved beyond reasonable doubt, 

84—492. 
evidence here does not justify conviction of felonious assjiult, 

84—492. 
what indictment for selling liquor without a license good. 
What evidence necessary for conviction, what insufficient, 
84—582. 
evidence insufficient to convict of selling liquor without 
license, 84—619. 
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CEEDINGS— CURTESY. 

CRIMINAL JURISDICTION AND PROCEEDINGS, Cm- 

tinned. 
what is *^ boycotting.'' What indictment charging a crimi- 
nal conspiracy good, 84 — 927. 
what instructions in such case proper. Evidence justified 

verdict of guilty here, 84 — 927. 
CURTESY, 
requisites of, what seizin necessary, 75 — 129 ; 77 — 57. 
what not a settlement of, on wife but a sale of her land and 

husband's interest, 76 — 744. 
initiate abolished by act of April 4, 1877, 77 — 639. 
husband has no, in land of which wife life tenant, 77 — 57. 
dower, maintenance and curtesy barred by divorce a vinculo^ 

79—182. 
alienation by wife of her "separate estate" excludes, when, 

83—392. 
excluded by gift, conveyance &c. from husband to wife, 84 

—130. 
exists in wife's lands though devised by her, 84 — 424. 
subject to liens of husband's creditors in preference to those 

of wife, 84—424. 
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DAMAGES; nee Corporation; Eminent Domain; Negligence ;^ 
Railroad Company, 

1. In General. 

2. ASSEi«5MENT OF. 

1. In General : 

when vindictive, for assault and battery proper, 76 — 128. 

when proof of actual malice not necessary to justify vindic 
tive, 76—128. 

deed made to defeat recovery of, in action for a tort void, 
76—587. 

measure of, for breach of warranty of title, 77 — 827 ; 79 — 313. 

what may be proved on cross examination in mitigation of 
damages in suit for false imprisonment, 80 — 131. 

when city not liable for, caused by opening &c. streets, 81 — 
745. 

punitive, belong only to actions of toH. Verdict set aside 
as damages excessive, punitive, and as improper instruc- 
tions given, 82 — 250. 

equity has no jurisdiction to set aside order confirming re- 
port of commissioners for condemning land for railroad^ 
82—542. 

measure of, for breach of promise to deliver an article at a 
certain time, 82 — 614. 

fraud and damage must concur before cause of action accrues,, 
83—1. 

as to, for libel and slander, 83 — 106. 

on a demurrer to evidence, jury considers only amount of^ 
not right to recover, 83 — 553. 

for killing intestate distributed by administrator according 
to statute of distributions, 84 — 415. 

as to recovery of, against railroad company for refusing to 
csrrry baggage, 84 — 553. 

evidence of special, inadmissible if not stated in declara- 
tion, when, 84—919. 

when recovered for being run over by loose mule, 84 — 313. 

2. Assessment of : 

for assault and battery not excessive here, 76 — 128. 
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DAMAGES, AssESSMEXT of, Continued. 

when proof of actual malice not necessary to justify vindic- 
tive, 76—128. 

measure of, if company breaks contract of insurance, 76 — 
355 ; see 76—103. 

how fixed if delivery postponed at buyer's request and 
breach occurs, 77 — 432. 

measure of, on breach of warranty of title, 77 — 827 ; 79 — 
313. 

measure of, on breach of promise to deliver article at certain 
time, 82—614. 

what jury should consider in estimating, in slander case, 82 
—239. 

$2000 for injury to foot not excessive here, 84 — 63. 

what jury should consider in estimating, for negligent in- 
juries to the person, 84 — 167. 
DATE. 

deed presumed delivered on, acknowledgment certified af- 
ter, does not rebut presumption, 77 — 92. 
DAT. 

when court will regard fraction of, 75 — 480. 
DEATH. 

when presumed. Upon whom burden of proving. Code 
1873, ch. 172 § 47 as to prasumption of, 81 — 724. 
DEBT ; see Debtor and Creditor, ' 

when purchaser from heirs pending a creditors' suit liable 
for, of decedent, when not liable, 75 — 274. 

promise to pay, for which promisor is already bound is 
nudum pactum, 76 — 517. 

debtor paying one not holding evidence of, must prove lat- 
ter's right to collect, 76 — 614. 

amount named in mortgage is prhiui fojo'ie correct, 76 — 668. 

lies on promise to pay a certain sum ^^ either in goods or in 
vioney,^^ 77—758 ; see 2 V. C. 521. 

agreement to take part of, for whole not enforceable in 
equity, 77—548. 

payment or promise to pay, no ground for decree for speci- 
fic performance of contract to convey land, 77 — 548. 

when promise to pay, of another not within statute of frauds^ 
81—777. 
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DEBT, Continued. 

mortgage secures. INo change of evidence of, nor mode nor 
time of payment discharges mortgage, only payment or 
release, 82—190. 

transfer of debt carries with it the security, 82 — 190. 

transactions here held a full satisfaction of a, 84 — 221. 

payment of, extinguishes it and thereafter it is a nullity^ 
84—806. 

judgment by default in action of, good though process served 
same day defendant convicted of a crime, 75 — 480. 
DEBTOR AND CREDITOR ; see Debt 

when purchaser from heirs pending creditors' suit liable for 
decedent's debts. When not liable, 75 — 274. 

party on whom a settlement made may show debt extin- 
guished by a new security, 75 — 726. 

principles on which legatees refund at suit of creditor, 75 — 
792. 

when parol gifts of land valid as to creditors of donor, 76 — 
72. 

when deed voluntary and void as to creditors, 76 — 72 ; see 30 
G. 255. 

suit by creditors to set aside deed not barred by act of limi- 
tations, 76 — 72. 

what preference of creditors not fraud, 76 — 269. 

when and how debtor may prefer one or more creditors, 76 
—269. 

debtor cannot by disclaiming title defeat creditor's right to 
subject estate vested in him, 76 — 839. 

acts 1874, ch. 122, ^5, restored borrower's common law right 
to recover illegal interest, 76 — 419. 

as to equitable estoppel of trust creditor to set up lien of 
trust against purchaser, 76 — 1. 

debtor paying one not holding evidence of debt does so at 
his risk, 76 — 614. 

debtor must prove amount named in written security is in- 
correct, 76—668. 

how debtor's property applied to debts when there is waiver 
of homestead as to some, 76 — 218. 

insolvent debtors cannot without consideration release rights 
available to their creditor's, 76 — 731. 
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DEBTOR AND CREDITOR, OytUinued. 
surety entitled to all means of payment held by creditor and 

latter to all securities given for surety's indemnity, 76 — 

731. 
bill to discover and subject debtor's assets and settle admin- 
istration accounts is a creditors' bill, 77 — 631. 
agreement to take part of debt for whole not enforceable in 

equity, 77 — 548. 
creditor loses no right vs. surety unless he fails to sue prin- 
cipal after notice by surety, 78 — 132^ 139. 
how aliened lands sold in creditors' suit to satisfy liens, 78 — 

406 ; see 75—508. 
conveyance held fraudulent as to creditors, 78 — 460. 
bank directors may prefer creditor who is director and 

assign assets at face value to pay debts, 78 — 737. 
debtor not compelled to plead personal defenses, 78 — 164. 
suit of distributees to pay debts and distribute surplus is 

substantially a creditors' suit, 79 — 141. 
bill by one creditor treated as creditors' bill and others may 

come in &c., 79 — 115. 
this a creditors' suit : as to allowance of counsel fees, 81 — 

621. 
when administrator who is a distributee must plead statute 

of limitations to debts against estate and cannot revive 

them, 81—654. 
creditor cannot sue if creditors' suit pending, when, 81 — 506. 
state has no priority for taxes collected and not accounted 

for by decedent, 84 — 435. 
agreement to compromise for less than face value of debt 

void, 84—840. 
DECEDENTS' ESTATES. 

State has no priority on, for taxes collected by decedent, only 

for taxes assessed against him, 84 — 435. 
DECL AR ATION ; see Assumpsit ; Case ; Covenant ; Debt ; 

Ejectment; Pleading; Slander; Trespass; Unlawful EnUy 

and Detainer. 
not alleging negligence of railroad company or its agents in 

killing stock is bad, 76—773. 
not necessary on sci. fa, to revive a judgment, 76 — 267. 
against insurance company in substantial conformity to Code 

1873, ch. 174, § 14. sufficient, 79—421. 
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DECLARATION, Continued. 
in coupon cases, common counts may be added, when, 80 — 

118. 
general demurrer to, overruled if any count or any matter in 

any count good, 81 — 777. 
what variance in description of land between, and verdict 

immaterial, 81 — 25. 
what need not be averred in, by subcontractor against owner 

under mechanic's lien law, 81 — 125. 
what, for damages for breach of contract sufficient, 81 — 164. 
account filed with, is a part of it, 81 — 777. 
when, in slander suit may be amended at tiial, 82 — 239. 
against bank for negligence good though inartificially drawn, 

82—135. 
against company for injury by negligence good here, 82 — 

140. 
for slander good here, 82 — 239. 

showing plaintiff had first violated contract is bad on de- 
murrer, 82 — 250." 
counts ex delicto cannot be joined with counts ex contractu. 

Effect of misjoinder, 82—250. 
on covenant of warranty of title bad, when, 82 — 702. 
if plaintiff amends, held bad on demurrer and defendant 

goes to trial, he waives objections, 83 — 288. ' 
what, against railroad company for n(»gligent injuries suffi- 
cient, 83—553. 
against pereons oh executors for injury to plaintiff by falling 

into cellar good. Description as executors siu'plusage, 

84—81. 
what, for malicious prosecution good, 84 — 204. 
on policy of insurance held good statutory declaration, 

84—210. 
evidence of special damage not admissible if not stated in, 

84—919. 
DECLARATIONS; nee Admismons ; Confession] Crimimd 

Jurisdiction and Proceedings. 
DECREE; see Equity ; Judgment. 

1. Ix General. 

2. Interlocutory. 

3. Final. 
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DECREE, Continued. 
1. In Genehai. : 

court of appeals cannot hear appeal from interlocutory, ex- 
cept as given by statute, 75 — 68. 

what necessary on bill to review a, 75 — 76, 418. 

bill of review not sustained if erroi'S of law not apparent on 
face of, 75 — 76. 

rehearing not granted after long acquiesence in, 75 — 76. 

decree ordering patent issued held conclusive that land 
granted was not exempt from grant, 75 — 150. 

when creditor pursuing wife's property cannot have per- 
sonal, against her or husband, 75 — 380. 

maxim ''omnia prwsumuntur &c.'^ applies to sustain, not to 
defeat, 75—671. 

bill to impeach, for fraud is in nature of a bill of review. 
What it should state, 75—690. 

such bill may be filed without leave of court, 75 — 690. 

if, is obtained by fraud parties restored to former position, 
75—690. 

all proceedings before final, stand, all after it erroneous, 
76—63, 766. 

by what mode8 final decree set aside, 76 — 63. 

cause removed from docket cannot be summarily reinstated, 
76—63. 

to what decrees Code 1873, ch. 177, S 5, inapplicable, 76 — 
63. 

dismissing bill with costs is a final, judge cannot afterwards 
alter its character, 76 — 292. 

may be made on merits thirty days after service of process, 
when, 76 — 708. 

when defendant may appeal from, dismissing bill as insuffi- 
cient in law, 76 — 791. 

rule as to costs when decree affirmed, 76 — 365. 

when reversed at instance of appellee and not of appellant, 
76—724. 

of partition does not convey title, 76 — 487. 

when court will not amend and construe, but i^eyerse and 
remand it, 76 — 817. 

how and when clerical errors in, corrected, 77 — 820. 

acceptance by plaintiff' of satisfaction of, is no release of 
errors and he maj' appeal, 78 — 215. 
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DECREE, In General, dyntinued. 

when sevei-ally against distributees for share of debt over 
$500, appeal lies to supreme court, 78 — 132. 

of court of competent jurisdiction cannot be questioned col- 
laterally, 78—406, 602. 

remedy not in State courts against, of bankrupt court wrong- 
fully allowing exemption, 78 — 406. 

not conclusive if defendant had not legal notice. If record 
shows no notice, is null ; if record shows notice extrinsic 
evidence inadmissible to contradict it, 78 — 602. 

when not conclusive, 79 — 147. 

claimant under conditional, may show condition performed, 
79—147. 

when absent defendant may have case reheard, 79 — 182. 

order vs. sureties and administrator of receiver on a rule to 
show cause, that they pay amount due by him, is void on 
its face, 79 — 367. 

how only, can be disturbed after end of term, 79 — 468. 

one not party to suit not bound by, 80 — 149, 159, 678. 

has effect of a judgment. Persons entitled under, are judg- 
ment creditors, 80 — 251. 

a joint, may be had by ward against guardian and his sure- 
ties, 80—524. 

notice under Code 1873 ch. 177 § 5 need not specify error 
in, 81—506. 

may be against sureties of administrator without first taking 
accounts, when, 81 — 519. 

when conclusive. When relief against, given in another 
suit, 81—677. 

is null as to persons not partias, 81 — 757. 

petition to reinstate case dismissed by, too late, when, 81 — 
709. 

directing conveyance does not vest legfil title and is not evi- 
dence in ejectment, 81 — 236. 

when entering of, established and it cannot be collaterally 
attacked, 82—59. 

endoi-sement on, ** submitted to us" does not make it a con- 
sent decree, 82—650. 

proper mode of applying for rehearing of. ^yhat evidence 
necessary to obtain rehearing, 83 — 141. 
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DECEEE, In General, Continued. 
reversal of part of, does not aflfect lien of part affirmed, 83 — 

215. 
jurisdiction of parties and subject matter essential to con- 
clusiveness of, 83—232. 
may be attacked directly or collaterally if court exceeded 

jurisdiction, 83—232. 
of county court selling lands of infants void here, 83 — 232. 
when, of circuit court does not make matter res judicatay 

83—232. 
personal, against surety of purchaser at judicial sale void, 

when, 83—338. 
if record does not show otherwise, persons answering by 

guardian ad litem presumed infants when, entered, 83 — 

843. 
dismissal of appeal from, has effect of affirming it, when, 

83—843. 
when filing of answer after, good cause for amending or sus- 
pending it, 83 — 670. 
to sell land in creditors' suit before account of debts taken 

error, 83 — 715. 
if, fixing time alimony commences is affirmed lower court 

cannot change it, 84 — 198. 
of bankrupt court fixing liens on lands void here, 84 — 259. 
here does not by implication adjudge trust deed invalid or 

satisfied, 84—318. 
by consent is binding unless procured by fraud or mistake, 

84—509. 
adjudging paper a will conclusive in another suit between 

same parties, 84 — 599. 
when error to allow persons not parties to file bill for re- 
hearing of a, 84—603. 
will be given for balance due after exhausting proceeds of 

trust sale if equity injoined sale until accounts taken, 84 

—630. 
when, not reversed for want of replication, 84 — 685. 
must conform to allegations of bill, 84 — 717. 
limitation of appeal to one year applies to final decrees only, 

84—895. 
if debt collect'Cd under, by attorneys they are not liable if 

decree afterwards reversed, when, 84 — 913. 
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DECREE, In General, Continued. 

in creditors' suit against corporation binds stockholders 
though not parties, 84 — 947. 

2. Interlocutory : 

court of appeals cannot hear appeal from, except as pro- 
vided by statute, 75 — 68. 

decree leaving anything to be done to give relief is an, and 
may be altered on rehearing after any lax>se of time, 76 — 
857. 

what an, when and how modified, 77 — 806 ; see 1 M. 339 ; 
31 G. 291. 

decision of court on, final unless reversed, 77 — 806. 

no one can complain that, did not allow costs, 80 — 855. 

affirmed by court of appeals cannot be reheard, 83 — 843. 

bar to rehearing complete here under Code 1873 ch, 166 § 16, 
83—843. 

this is an, as it directs enquiries &c., 84 — 895. 

3. Final: 

what, of distribution held final though measures to enforce 

it necessary, 75 — 76. 
decree in vacation dismissing bill with costs is a, judge can- 
not afterwards alter its character, 76 — 292. 
all proceedings before, stand, all after it erroneous, 76 — 63, 

766. 
by what modes cau be set aside, 76 — G3. 
what a final, 76—63, 766, 292, 160 ; 78—413 ; 81—709. 
how a final decree may be set iiside, 81 — 709. 
petition to reinstate case dismissed bj', too late, when, 81 — 

709. 
what a final, and how and for what only reviewed, 82 — 376. 
not final here, 84—895. 
DEDICATION. 

of land irrevocable, when, 81 — 25. 

land dedicated does not i)ass by conveyance of other part of 

tract, 81—25. 
square dedicated for special purposes cannot be used by city 

for any other, 84 — 467. 
DEED; see Covefiant ; Deed of Trmt ; Escrow; Evidence; 

Fraudulent Conveyance; Homestead; MarHage ; Mortgage; 

Possession ; RegiMry ;- Taxes ; Trust; Warranty, 
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DEED, Continued. 

1. In General. 

2. Execution and Acknowledgment. 

3. Construction. 

4. Validity. 

5. Eecording. 
1. In General : 

from original owner of property illegally confiscated passes 
title, 75—105. 

when warranty against incumbrances does not protect against 
easement of a road, 75 — 258 ; 31 G. 1. 

perfect on its face cannot be delivered to grantee as an es- 
crow, otherwise if imperfect, 75 — 309. 

not necessary to show thirty years possession nnder, to dis- 
pense with proof of its execution, 75 — 551 ; see 12 G. 670. 

what proper custody of, what evidence of its genuineness, 
75—551. 

land is liable to vendor's lien in inverse order of aliena- 
tions by vendee, 75 — 563. 

purchaser from voluntary donee not affected by subsequent, 
of donor, when, 75 — 563. 

parol evidence inadmissible to show privy examination 
properly taken, 75 — 594. 

second vendee not liable for note given by first for purchase 
money if vendor's lien reserved in, when, 75 — 604. 

claim of purchaser who has no, prior to lien of trust re- 
corded after purchase, 75 — 949. 

limitation in, on breach of condition that life tenant shall 
not alien held good, 76 — 140. 

executed through fraud of grantee cannot be relied on as 
an estoppel, 76 — 254. 

mutual conveyances necessary to make partition between 
joint tenants, 76 — 187. 

what, sufficient to pass equitable interest of wife in separate 
estate, 76—404. 

disclaimer of freehold must be by, or in open court, 7(5 — 
284 ; see 1 Eob. 104. 

what a joint and several warranty in a, 77 — 827. 

presumed delivered on its date. Certified acknowledgment 
after date does not rebut presumj)tion, 77—92. 
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DEED, In General, Continued, 
acquisition of land which has been conveyed with warranty 

enures to second grantee, 77 — 92. 
consideration may be enquired into. DiflFerent considera- 
tion must be clearly proved, 77 — 827 ; see 31 G. 804. 
purchaser immediately making trust to secure purchase 

money has no interest on which judgment is a lien as 

against trust,- 78 — 88. 
natural boundaries control courses and distances, 78 — 413. 
unambiguous, cannot be varied by parol testimony sus to 

agreement of parties, 78 — il3. 
of infant voidable. Notice of disaffirmance unnecessary. 

Entry or action sufficient, 78 — 584. 
silence or inertness no affirmance of infant's deed, 78 — 584 ; 

see 77—65. 
when infamtfeine makes, and marries can she affirm or avoid 

during marriage, quare, 78 — 584. 
effect of recitals in, as an estoppel, 78 — 634. 
when recital in, that possession was delivered does not estop 

covenantee to deny he got possession, 79 — 313. 
ju> to whom, absolute on face may be shown by parol to be a 

mortgage. \\^at proof necessary in such case, what in- 
sufficient, 79—321. 
absolute on face may be shown by parol to be on condition 

gi'antee should pay grantor's debts, 79 — 504. 
habendum " for sole and separate use and benefit of wife and 

her children forever'' gives no estate to cliildren, 79 — 537. 
evidence here did not prove recital that purchase money 

was paid to be false, 79 — 28. 
presumed delivered on date though acknowledged after- 
wards ; presumption may be rebutted, 80 — 404. 
conveying land in consideration that grantee pay certain 

debt binds him, assignee and land, when, 80 — 784. 
mistake corrected. Title remains in vendor if, conveys too 

much land, when, 80 — 789. 
rights of vendee to set up counter claim &c. in such case, 

80—789. 
clear and strong proof necessary to prove, absolute on its 

face a mortgage ; may be proved by parol, 81 — 132. 
parol evidence admissible to show true consideration of, 

and its delivery on day other than its date, 82 — 352. 
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DEED, In General, Continued. 

warranty of title not a covenant against incumbrances, when 

recovery can be had on it, when not, 83 — 157. 
first of two repugnant clauses prevails. Unlimited power 

of alienation is incident to a fee, 83 — 238. 
nature of, gathered from whole. No form of words neces- 
sary to a leffse, 83 — 319. 
of what certificate of notary conclusive evidence, 83 — 445. 
of wife passes no interest until acknowledged and admitted to 

record, 83—580. 
does not operate on wife by reason of any covenant or war- 
ranty therein, 83 — 589. 
subsequent recordation of cancelled deed is void, 83 — 589. 
grantor may set up after acquired title if land conveyed 

without warranty, unless deed recites seiziuy 83—817. 
highway over lot is breach of covenant of quiet enjoyment, 

when, 84—217. 
how and when mfautfeme can avoid, 84—509 ; see 77 — 65. 
certificate of acknowledgment followe<l by recordation of, 
cannot be collaterally impeached, 84 — 900. 
2. Execution and AcknowledctMent : 
grantee cannot as an officer take grantor's acknowledgment, 

75-^91. 
clerk cannot tjike his own acknowledgment, 75 — 191. 
not necessary to show thirty years possession under, to dis- 
pense with proof of its execution, 75—551 ; see 12 G. 670. 
parol evidence inadmissible to show privy examination was 

properly taken, 75 — 594. 
what a valid execution of, by a corporation, 76 — 503. 
requisites of certificate of acknowledgment of wife, when 

ba<l, 76 — 4S7. 
certified acknowledgment after date does not rebut presump- 
tion that, was delivered on its date, 77 — 92. 
though put on record is not recorded, if not acknowledged or 

certified, but is good between the parties, 77 — 92. 
delivered as an escrow is not within registry laws, when, 

77—731. 
presumed delivered at date though acknowledged afterwards. 

Presumption may be rebutted, 80 — 404. 
covenant in, in restraint of trade void, 81 — 553. 
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DEED, ExEcuTiox and Acknowledgment, Continued, 

what a personal covenant and not running with the land, 
81—553. 

uncertainty in reservation of burjing-ground cured, how, 
81-25. 

reservation in, and dedication of land reserved is irrevoca- 
ble, 81—25. 

in such case no title passes by subsequent deed of land dedi- 
cated, 81—25. 

of what certificate of notary conclusive evidence, 83 — 145. 

deed of wife passes no interest until acknowledged and ad- 
mitted to record, SS — 589. 

3. CONSTRUl^TION : 

held al>solute and not a mortgage or trust, 75 — 223 ; 81—132. 
when purchaser takes land subject to easement of a road. 

When not, 75—258 ; 23 G. 1. 
this deed of trust in which grantor reserves control con- 
strued, 76—345. 
limitation over on breach of condition that life tenant shall 

not alien good, 76 — 140. 
how construed. Context, commissioner's report, decrees, 

&c., considered to get description, 77 — 483. 
paramount rule as to construction of a, 77 — 492. • 
purchaser immediately making trust to secure purchase 

money has no interest on which judgment a lien as against 

trust, 78—88. 
powei-s of trustee under this, to build &c. for benefit of life 

tenant. How remainderman secured, 78 — 100. 
natural boundaries control courses and distances, 78 — US. 
unambiguous, cannot be varied by parol testimony as to 

agreement of parties, 78 — 413. 
conveying all grantor's property, real and personal, conveys 

all his bank stock, 79 — 80. 
Imbendum ^* for sole and separate use and benefit of wife and 

her children forever" gives no estate to children, 79 — 537. 
construction of deed in this case fixed by a former case, 80 — 

789. 
what a personal covenant and not running with the land, 

81—553. 
parol evidence inadmissible to vary, contradict, alter or ex- 
plain, admissible to show surrounding circumstances, &c., 

when, 82-462. 
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DEED, Construction, Continued. 

here gives only an estate for life of another, 82 — 685. 

first of two repugnant clauses prevails, 83 — 238. 

nature of, gathered from whole. No form of words neces- 
sary to a lease^ 8.*3 — 319. 

parol evidence inadmissible in construction of this lease, 84 
—271. 
4. Validity : 

from original owner of land illegally confiscated passes title, 
75—105. 

not invalid for inadequacy of price, 75 — 223. 

perfect on its face cannot be delivered to grantee as an escrow.' 
Otherwise if imperfect, 75 — 309. 

what proper custody of. What evidence of its genuineness, 
75—551. 

when voluntary and void as to creditors, 76 — 72 ; see 30 G. 
255. 

made to defeat recovery of damages in pending action of tort 
void, 76 — 587. 

not acknowledged or recorded is good between the parties, 
77—92. 

consideration may be inquired into. Different consider- 
ation must be clearly proved, 77 — 827 ; see 31 G. 804. 

when infant who was married woman may avoid deed, 77 — 
65. 

held void for stipulations inconsistent with grant and for 
fraud on its face, 78 — k6H, 

of infant voidable. Notice of disaffirmance unnecessary. 
Entry or action sufficient, 78 — 584. 

silence or inertness no affirmance of infant's. If infant /p/ue 
makes, and marries, can she affirm or avoid during cover- 
ture, qmere, 78 — 584 ; see 77 — 65. 

I)OSt nuptial settlement presumed voluntary. Burden is on 
party claiming under it to show otherwise, 78 — 460 ; see 
75—663. 

expressly or impliedly reserving powers to grantor inconsis- 
tent with, or adequate to defeat, grant, void as to credit- 
ors &c., 79—19. 

voluntary, void as to existing, but not subsequent, creditors 
unless actually fraudulent, 83—227, 
*6 
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DEED, Validity, Continued. 
here held fraudulent. What evidence of fraud necessary to 

make, void, 83 — 227. 
grant to four with later clause giving one power to convey, 

later clause void, 83 — 238. 
deed void as to wife until admitted to record, &c., 83 — 589. 
does not operate as to wife by reason of covenant or war- 
ranty therein, 83—589. 
set aside for fraud, insanity and undue influence, 84—87. 

made by infant held valid on ground he who asks equity 
must do equity, 84 — 154. 

duly recorded cannot be collaterally impeached, 84 — 900. 
5. Recording : 

not properly recorded in county court of Henrico if prop- 
erty within one mile of Richmond, when, 75 — 291. 

invalid if acknowledgment of grantor taken by grantee, or 
if clerk takes his own acknowledgment, 75 — 491. 

trustee and creditor not affected by improper recordation of, 
75—491. 

admitted to record without prepayment of tax is duly re- 
corded, 76—269 ; see 26 G. 80. 

assigning chose in action need not be recorded, 76 — 678^ 694. 

recorded after attachment but made before prior, when, 76 
497. 

not acknowledged or certified is not recorded though put on 
the record, but is good between the parties, 77 — 92. 

recorded deed good against unrecorded, 77 — 92. 

delivered as an escrow is not within registry laws, when. 77 
731. 

of wife passes no interest until acknowledged and admitted 
to record, 83—589. 

Code 1873, ch. 117 §§ 4, 5, 6, 7, as to recording of, construed, 
83—589. 

does not operate on wife by reason of covenant or warranty 
therein, when, 83 — 589. 

unauthorized, is. void. Subsequent recording of cancelled 
deed is void, 83—589. 
DEED OF TRUST; see Deed ; MoHga^e; Trmt; Trustee 

what, by partners no reduction into possession of equitable 
claim of wife of one partner against the other, 75 — 137. 

old rails conveyed by this, of railroad company, 75 — 250. 
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DEED OF TRUST, Continued. 

of property within one mile of Richmond improperly re- 
corded in county court of Henrico, when, 75 — 291. 
lien of, good though debt secured barred by act of limita- 
tions, 75—300. 

possession of grantor under, not adverse to trustee and cred- 
itors, when, 75 — 300. 

presumption of payment of debt secured by, repelled by 
circumstances, 75 — 300. 
, wife buying claims of creditors secured by, from husband 
entitled to their rights, 75 — 390. 

what provisions as to winding up trust do not make it fraudu- 
lent on its face, 75—390. 

trustee and creditors not affected by improper recording of, 
75—491. 

how vendor's lien paid when there are several trusts by ven- 
dee, vendor uniting in one of them, 75 — 757. 

claim of purchaser without conveyance is prior to lien of, 
recorded after purchase, 75 — 949. 

in which grantor reserves control of estate construed, 76 — 
345. 

when statute of limitations runs from date of execution of deedj 
76-678. 

lien of, of railroad superior to claims for work &e. in con- 
struction of rodA, 76 — 180. 

recorded after attachment but made before prior, when, 76 
—497. 

on condition that creditors release debtor is valid, 76—708. 

creditor subrogated to benefit of covenant in, 76 — 392. 

taking benefit of terms of, releases debtor when, 76 — 708. 

powers of trustee to build &c. for benefit of life tenant. 
How remainderman secured, 78 — 100. 

made by endorser in ignorance that he was released enjoined, 
when, 78 — 1. 

reserving powers to grantor inconsistent with, or adequate 
to defeat, grant, void as to creditors and purchasers, 79— 
19. 

debt held to be embraced in this, 80—361. 

of corporation giving preferences enures to all creditors, 
when. Includes unliquidated claim for damages after- 
wards reduced to judgment, 80—404. 
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DEED OF TRUST, Continued. 

presumed delivered at date though acknowledged after- 
wards, presumption may be rebutted, 80 — 404. 

equity will correct mistake in, and enforce it, 80 — 191. 

husband has no control of property conveyed by, for sepa- 
rate use of wife and iier issue, 81 — 380. 

grantor in, entitled to profits until trustee takes possession, 
81—388. 

execution a lien on funds of railroad company in bank in 
preference to, when, 81 — 388. 

proper terms of sale under this, to building association, 81 — 
677. 

trustee cannot bind trust property for certain debts here, 
81—711. 

secures debt. Xo change in evidence of debt nor mode nor 
time of payment discharges deed, only release or payment, 
82—190. 

court ordering sale under, must conform terms to its provi 
sions, 82—190. 

not discharged by acceptance of a bond in this case, 82 — 
190. 

powers of trustee in this, 02 — 507. 

injunction against enforcement of this, on ground of its set- 
tlement dissolved, why, 83 — 777. 

alteration of terms of sale named in, does not discharge 
surety from the debt secured, 84 — 9. 

not held invalid or satisfied by implication by decree here, 
84—318. 

sale under, by substituted trustee valid, 84 — 318. 

who may execute trust if trustee dies, 84 — 318. 

if sale under, enjoined until accounts taken, court will decree 
for balance of debt due after proceeds of sale exhausted, 
84—630. 

acts 1885-6 ch. 420 requiring trustees to give security ap- 
plies to deeds made before as well as after its passage, 84 
—638. 

which provides that sale may be made if debt not paid six 
months after deinnnd, cannot be enforced if no demand made, 
84—717. 

of stock of goods made by husband and wife set aside for 
fraud, 84—726. 
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DEED OF TRUST, Continued. 

rights of life tenant and remainderman under, giving former 
income'only, 84 — 820. 

when sale under, may be enjoined. When trustee should 
not invoke aid of equity, 84 — 834. 

must be construed according to the laws of Virginia here 
and is valid, 84 — 947. 

of corporation passed title to trustee of unpaid subscrip- 
tions to capital stock, 84 — 947. 

trustee in such case can sue for same in his own name, 84 — 
947. 
DEFENDANT ; see Absent Defendant ; Equity ; Parties. 

when wealth of, considered in suit for slander, .82 — 239. 
DEFICIENCY; see Land; Purcliaser; Vendor and Vendee. 
DEMURRER ; see Declaration ; Dennurrer to Evidence ; Plead- 
ing. 

to count which declares defendant to be endorser and guar- 
antor of a bond overruled, 75 — 651. 

to indictment overruled if either count is good, 75 — ^934. 

when defendant may demur for non-joinder of plaintiffe, 
76—169. 

to bill to enjoin erection of dam, on ground that it does 
not allege that plaintiff's right has been established at 
law, bad, 76 — 777. 

is good to covenant on a trust executed merely to secure a 
note, 78 — 57. 

if overruled no other to same pleading received, 79 — 220. 

bill to subject former estate of wife dismissed on, when, 
79—602. 

in answer in equity assigning no grounds but in words of 
statute is good, 80 — 463. 

presumed overruled if principles of cause decided in plain- 
tiff's favor, 80 — i63. 

when judgment reversed though no, when not, 80 — 589. 

general, to declaration overruled if any count or part of 
count good, 81 — 777. 

separate suit by creditor who has knowledge of prior credi- 
toi-s' suit dismissed on, 81 — 506. 

declaration vh. city for damages caused by opening street 
dismissed on, 81 — 745. 
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DEMURRER, Continued. 
overruled if declaration contain essential averments, 82 — 

136. 
declaration showing plaintiff had first violated contract bad 

on, 82—250. 
what declaration on covenant of warranty of title bad on, 

82—702. 
to cross bill should have been sustained here, 82 — 484. 
if bill in equity fails to show right of plaintiff to sue it is 

bad on, 82—624. 
presumed overruled if court decided case on its merits, 82 — 

832. 
bill in equity rightly dismissed on, 82 — 946, 769. 
to plea sustained and permission given to file new plea, 83 — 

40. 
plaintiff amending declaration held bad on, and defendant 

going to trial on the merits waives objection, 83 — 288. 
declaration for negligent injuries held good on, 83 — ^553. 
because in suit for damages defendants sued as executors bad, 

84—81. 
to declaration for malicious prosecution overruled, 84 — 204. 
declaration on policy of insurance held good on, 84 — 210. 
to replication in detinue to plea of statute of limitations 

sustained, 84 — 331. 
if plea to whole declaration and, to replication sustained, 

judgment will be for defendant, 84 — 331. 
DEMURRER TO EVIDENCE, 
difference between effect of, and of a motion for new trial 

on certificate of evidence, 75 — 430. 
either party may demur. When joinder in compelled, when 

not, 77—206. 
when either party may demur. What demurrer contains. 

Effect of, 78—93, 709. 
effect of a, 76—773 ; 78—93, 709 ; 80—546 ; 81—783 ; 82— 

140, 449. 
on, jury only considers amount of damages, when, 83 — ^553. 
bill of exceptions treated as, if jury waived and evidence 

certified, 84—457. 
in action for insulting words court should not make plain- 
tiff join in, 84—664. 
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DEPOSITION, 
cannot be retaken without leave of court, when leave granted^ 

82—82?. 
if taken under decree for account usual certificate unneees-- 

sary, 82—832. 
notice to take, held reasonable. Code 1873, ch. 172 § 36 as 

to notice construed, 83 — 141. 
of party taken afi^ death of other party inadmissible — 

though dead party's deposition admissible, 75 — 690. 
of incompetent witness cross-examined without objection 

admissible, 82—832. 
if witness competent when, taken, after events cannot make 

it inadmissible, 82—832. 
in original suit may be read under cross bill if so directed, 

82—832. 
taken on first day of term of court admissible, when, 84 — 

318. 
DESCENT; nee BecedenU^ Eatates; Distribution; Heir. 
DETINUE, 
demurrer to replication to plea of statute of limitations 

sustained, 84—331. 
DEVASTAVIT; see Decedents^ Estates; Personal Representa- 
tive . 
limitation of action against personal representative for a, 

begins to run when wrongful act committed, 75 — 792. 
if there is any statute of limitations in case of, it is not less 

than ten years, 75 — 792. 
when receipt of (\)ufederate money a, 76 — 671. 
administrator turning over slaves &c., without a refunding 

bond liable for a, 81 — 519. 
administrator delivering funds to testamentary trustee before 

payment of debts liable for, 84 — 731. 
DEVISE ; see Will. 

DEVISEES; see Legacy ; Legatee; Wi^l 
when land sold by, liable for decedent's debts, when not^ 

75—274 
devise to trustee to build school house void for uncertainty, 

75—356. 
if specific devise fails land passes to heirs of testator, not to 

residuary devisee, when, 75 — 356. f 
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DEVISEES, Continued. 
judgment by default against i)er8onal representative not 
evidence in suit against, 76 — 36 ; 83 — 81. 
DIRECTORS. 

cannot declare back dividends, 78—501. 

duties of ; may prefer creditor who is a ; may assign assets to 

pay debts, 78—737. 
personally liable for declaring dividend if corporation in- 
solvent, 82—346. 
DISCONTINUANCE, 
want of order of continuance does not work, of case, 81 — 
491. 
DISCOVERY ; see BUI of THseovery ; Equity. 
DISMISSION. 

when, of suit a bar to another, when not, 81 — 164. 
DISTRESS ; nee Landlord and Tenant; Rent. 
DISTRIBUTION; see Decedents Estates; Fefsotml Representa- 
tive. 
when distributees not protected by statute of limitations 

from suit for decedent's debts, 78 — 139. 
distributee of surety cannot charge creditor with laches un- 
less he failed to sue principal after notice, to do so, 78 — 
139. 
executor who as surety of distributee pays judgment can set 

it off' in equity against share of distributee, 79 — 118. 
distributee cannot testify in such case if executor is dead, 

79—118. 
when administrator who is distributee must plead statute of 
limitations to debts vh, estate and cannot revive them, 
81—654. 
damages recovered by administrator for the wrongful kill- 
ing of his intestate distributed according to statute of 
distributions, 84 — 415. 
held proper under will in this case, 84 — 847. 
DIVIDEND, 
directors liable if they declare, wlien corporation insolvent, 
82—346. 
DIVORCE; see Alimony ; HuJiband and Wife; Marriage. 
admissions of phiintiff evidence to support answer in suit 
for, 79—182. 
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DIVORCE, Continued. 

rights of wife to rehearing, &c., if husbaDd improperly get, 

on publication, 79 — 182. 
alimony, curtesy and dower barred by decree for, a vitundOj 

79—182. 
lower court canilot decree alimony pending an appeal, 81 — 

773. 
. for what, a mema granted. Custody of child given mother, 

8a— 806. 
what proper alimony here; 84 — 198. 
DOCKET, 
cause erroneously removed from, cannot be summarily rein- 
stated, 76—63. 
DOCKETING JUDGMENTS; see Judgment; IJen. 
DOMICILE. 

'* is residence with no present intention of removal.'^ Mere 

absence affects no change in. Burden of proof is on party 

alleging change of, 76 — 428. 
change of from State ends homestead right, living out of 

State without intention of giving up, does not, 76 — 428. 
DOWER; see Husband and Wife; Widow. 

wife who has relinquished, may redeem mortgage, 75 — 407. 
wife can recover, if certificate of privy examination not 

correct, 76 — 594. 
if taking, will conflict with any part of will widow must 

elect, 76—117 ; see 14 G. 540. 
doctrine of election of. What an election in lieu of, 76 — 

117. 
what provision in will intended for jointure of widow, 76 — 

117. 
held merged as to certain interests, not merged as to others, 

76—724. 
widow held secured for an annuity in lieu of dower, 76 — 

724. 
cannot be commuted against widow's will unless it cannot 

be assigned in kind, 77 — 65. 
right of, must be settled before sale of land, 77—65. 
when widow who had relinquished, while married and an 

infant may avoid deed, 77 — 65. 



90 DOWER— DUELLING. 

DOWER, Continued. 
when too late for widow to revoke election and have, 77 — 

198. 
barred by a divorce a vinculo, 79 — 182. 
what reqaisite to make provision in husband's will to be in 

lieu of, 79-^68. 
when necessary for widow to elect between will and, 79 — 

468. 
when widow should renounce will and take share of hus- 
band's personalty, 79 — 468. ' 
rights of grantee's wife as to, if deed to him is on condition 

that he pay grantor's debts, 79 — 504. 
property assigned widow in commutation of, is hers in fee^ 

82-^13. 
DRAWER AND ENDORSER; nee Etidorser; PromiHSory 

Note. 
endorser of bond held a guarantor, not an assignor, 75 — 

651. 
draft on trust fund accepted is an assignment of fund pro 

tunto. Statute of limitations does not apply, 76 — 371. 
married woman can by a draft bind separate estate, 76—153. 
payment, not acceptance, entitles acceptor to sue drawer^ 

80—369. 
DUELLING, 
act construed. It applies to words written or spoken, 83 — 

106. 
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EASEMENT; see Corporation; Highway; Road. 

when purchaser takes land subject to, of a road. When not, 
75—258 ; see 23 G. 1. 

when, of a road not covered by covenant against incum- 
brances, 75—258 ; see 31 G. 1. 

when grant of one tract carries, over another, when not, 
76—299. 

annexed to private estates protected by injunction, when. 
Stoi)ping drains prevented by injunction, 76 — 299. 
• case involving rights to water to operate mill, 76—777. 

rights of adjoining owner to support for land for buildings, 
&c., 80—1, 86. V 

follows lands into hands of assignee. Eule if dominant tract 
divided, 80—835. f 

of right of way ex necessitate. Grantee cannot abandon, and 
have public road established, when, 80 — 835. 

what agreement as to mining not an, 81 — 764. 

contract for mining privileges creates no, but is an unassign- 
able lease, 84—706. 

right of way over vendor's land is an, to land granted, 84 — 
796. 
EJECTMENT ; see Possession ; Unlawful Entry and BetaUier. 

1. In General. 

2. Evidence. 

3. Pleading. 

4. Practice. 
1. In General: 

when possession of tenant is possession of co-tenant, when 
adversary, 75 — 356. 

defence of adversary possession held good in this case, 75 — 
430. 

doctrine as to what plaintiff must show in, and exceptions 
to rule, 76—284. 

parol disclaimer cannot divest legal title. How disclaimer 
of freehold made, 76—284 ; see 1 Bob. 101. 

alienation by plaintiff after suit brought cannot prevent re- 
covery, 76—487. 
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EJECTMENT, In General, Cantinued. 

husband died in 1865, wife's heirs brought, in 1877 ; suit 
not barred, 76 — 487. 

what outstanding title will defeat an action of, 78 — 602. 

when equity has no jurisdiction but proper remedy is, 80 — 
48. 

plaintiff must show legnl title and possession under it, 81 — 
236. 

difference between, and unlawful detainer. What involved 
in, 82—97. 

is proceeding here an action of, or a chancery proceeding, 
quaere, 82 — 474. 

verdict here contrary to evidence. What proper verdict^ 
83—817. 

right to quarry limestone will support, 83 — 817. 

Code 1873, ch. 131 § 5, as to who to be defendant in, con- 
strued, 83—817. 

case of title depending on grants, resurvey &c. Case of in- 
terlock, 84-^57. 

verdict here responsive to issue and not defective for uncer- 
tainty, 84—891. 

verdict for all the premises though def<^ndant only claimed 
part not erroneous here, 84 — 891. 

2. Evidence : 

what defendants relying on adversary possession must show, 

75—356. 
what evidence in, to show defendant's claims and plaintiff's 

acquiescence, 75 — 356. 
doctrine as to what plaintiff must show and exception to 

rule, 76—284. 
survey cannot divest freehold. Parol evidence to prove 

equitable estoppel inadmissible, 76 — 284. 
plaintiff must show legal title and possession under it. No 

title shown here, 81—236. 
decree directing conveyance does not vest legal title and 

not evidence, 81—236. 

3. Pleading : 

when equitable defences proper, 76 — 284. 
only plea is *^not guilty." Paper in nature of special plea 
rejected, HS — 817. 
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EJECTMENT, Cmtinued. 
4. Practice: 

what defendants relying on adversary possession must show, 
75—356. 

defence of adversary possession held good, 75 — 430. 

doctrine as to what plaintiff must show and exceptions to 
rule, 76—284. 

when equitable defences proper, 76 — 284. 

alienation by plaintiff after suit brought cannot prevent re- 
covery, 76 — 487. 

husband died in 1865, suit by wife's heirs in 1877 not bar- 
red, 76—487. 

what outstanding title will defeat on action of, 78 — 602. 

exclusion of war time from statute of ^imitations applies to^ 
82—449. 

adversary possession proved here and plaintiff barred, 82 — 
449. 
ELECTION; nee Dower ; Husband and Wife. 

doctrine same in case of dower as in other cases, 76 — 117. 

party electing to take under instrument abandons all right» 
inconsistent therewith, 76 — 117, 839. 

if taking dower interfere with any part of will widow must 
elect, 76—117 ; see 14 G. 540. 

case of, of a jointure given by will in lieu of dower, 76 — 117. 

to raise case of, testator's intention to give what was not his 
must be clear, 76—839. 

no case of, arises where t-estator uses general words of de- 
vise, 76—839. 

case of, under a will. May be implied. What evidence of. 
Once made, irrevocable, 76—839 ; see 30 G. 83. 

debtor after an, cannot defeat creditors by disclaiming es- 
tate, 76—839. 

when too late for widow to revoke, and have dower assigned, 
77-^198. 
ELECTIONS. 

failure of sheriff to post notice of local, invalidates it, 79 — 
677. 

for vacancy in office of judge is for unexpired term, 81 — 467. 

what merely directory requisites in contesting, 84 — 696. 
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EMINENT DOMAIN. 

right of, how exercised. One railroad company cannot con- 
demn property of another, 75— -780. 

corporation condemning land mnst take and pay for fee, ex- 
ception, 80—616. 

report of commissioners not quashed because one disquali- 
fied, 80—616. 

permission to owner to build over drain condemned does 
not lessen his damage, 80—616. 

necessity of exercising power of, lies with legislature, not 
courts, 84—271. 

every contract made with State Ls subject to right of, 84 — 
271. 

land leased by State can be condemned, when, 84 — 271. 

only way in which corporation condemning land can get a 
clear title, 84—348. 
ENCUMBRAis'CE ; see Incumbrance. 
ENDORSEMENT; see Drawer and Endorser; Endorser; 

Promissory Note. 
ENDORSER ; see Drawer and Endorser ; Frommory Xote. 

when treated as guarantor not as assignor, 75 — 651. 

paying judgment on note subrogated to rights of holder. 
He need not appeal, 76—200. 

paying judgment vs,y in Illinois no extinguishment of lien 
of judgment in Virginia vs. maker and, 76 — 200. 

relief had against, of note of married woman in suit in 
equity to charge her separate estate, 76 — 12. 

making trust in ignorance that he was released, relieved, 
when, 78—1. 

co-endorser not relieved from half the amount due here, 
82—801. 

notice of protest left with servant of, does not bind him, 
when, 84—41. 

ENTRY. 

when not necessary to prove, in suit on warrant}- of title, 
79—313. 
tiQUITY ; see Account; Answer; BUI of Discovery; BiU in 
Equity; BiU of Review ; Commissioner in Chancery; Decree; 
De^nurrer ; Demurrer to Evidence; Disposition; Evidence; 
Injunction ; Issue out of Chancery ; Fatiies ; Fleading ; Re- 
ceiver. 
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EQUITY, Continued. 

1. In General. 

2. When It Has Jurisdiction. 

3. When It Has Not Jurisdiction. 

4. Parties. 

5. Pleadings. 

6. Practice. 

7. When Relief Given. 

8. When Relief Refused. 
1. In General : 

separate bonds by two commissioners of sale improper, 75 — 

116. 
purchaser paying commissioner who has given improper 

bond liable, 75 — 116. 
rights and liabilities of purchaser at judicial sale, 75 — 341, 

639 ; see 27 G. 812. 
remedy of purchasers of debtor's land who are not parties 

to creditors' suit, 75 — 480. 
land held liable to debts in inverse order of alienation, 75 — 

563. 
principles as to opening of biddings, 75 — 639 ; see 32 G. 454, 

465. 
when other creditors of railroad paid prior to mortgage 

bondholders, 75—701. 
principles on which legatees refund at suit of creditor, 75— 

792. 
when equitable defences proper in ejectment, 76 — 284. 
rules of, apply to equitable defences, what are, 76 — 629. 
doctrine of, as to resjudicaia^ 76 — 913. 
general rule as to jurisdiction of, exceptions. If jurisdic- 
tion is once acquired complete relief will be given, 76 — 12, 
limitation of rule that first court getting jurisdiction can de- 
cide rights &c., 76—21. 
agreement to arbitrate no ground for specific performance 

and no bar to suit in, 76 — 58. 
executed contract of sale rescinded for felse representations, 

when, 76—594. 
for what errors decree corrected on bill of review, when only 

on appeal, 76—609 ; see 75—88. 
various questions arising under grant of bonds &c., 77 — 580. 
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EQUITY, In General, Continued. 
requisites of bill of review. When can be filed. When 

will not lie, 77—600. 
bill by one creditor for accounts and to subject decedent's 

assets is a croditoi-s- bill, 77 — 631. 
creditor may proceed against two securities or obligors at 

same time, 77 — 631 ; see 33 G. 471. 
what an interlocutory deciee, 77 — 806. 
costs are discretionary with court. How paid here, 77 — 820. 
what necessary to obtain relief from a judgment, 78 — 1 ; see 

22 G. 1; 26 G. 67. 
trust made by endorser in ignorance that he was released en- 
joined, when, 78 — 1. 
rule as to holding fiduciaries liable for losses, 78 — 111. 
when laches and lapse of time no bar to suit, 78 — 139. 
how aliened lands sold to pay judgments, 78 — 406 ; see 75 — 

508. 
decree cannot be collaterally attacked, when, 78 — i06. 
when decree of sale not set aside for failure to enquire if 
ijents &c. in 5 years would pay liens. What proper ac- 
tion, 78—406 ; see 25 G. 203 ; 30 G. 515. 
when bill for specific performance dismissed, when not, 78 — 

700. 
no writing necessary to create a good equitable title to land, 

79—60. 
parol gifts of land founded on meritorious consideration 

good, 79 — 60. 
trustee of bank stock entitled to dividends, 79—80. 
principles governing, as to defence of laches and lapse of 

time, 79—341. 
will only correct misUike in agreement tis to sale of land if 

clearly proved, 79 — 442. 
court can instruct master on what principles account should 

be stated, 79—1. 
court may restate accounts at bar, 79 — 1. 
what suit of distribute.es subst«intially a creditors' suit, 79 — 

141. 
equitable defence should^be by plea under oath under Code 

1873, oh. 168, 5^ 5, 79—458. 
what not an equitable defence to suit on note, 79 — 458. 
will enforce bequests for charitable uses, when, 80 — 718. 
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EQUITY, In General, Continued, 

will amend instrument made under mutual mistake of fact, 

80—789. 
one not a party to suit not bound by any proceedings 

therein, 80—149, 159, 678. 
enforcement of vendor's lien is a matter of right ; requiring 

specific execution of a contract is a matter of judiciar,dis- 

cretion, 81 — 524. 
as to right to enjoin railroad company from laying tracks, 

81—495. 
qiiwre, is this an action of ejectment or a suit in equity, 82 — 

474. 
power of trustee under this deed of trust defined, 82—507. 
can take assets from administrator and put in hands of re- 
ceiver, 83—67. 
amount i)aid held not a loan but share in land purchased, 

83—297. 
Code 1873 ch. 115 §1, as to vendor's lien construed, 83 — 

432. 
Code 1873 ch. 182 §9, as to decreeing sales of land to pay 

liens construed, 83 — 432. 
court may order land sold to pay vendor's lien without first 

ordering account of rents and profits, 83 — 432. 
if no fraud, parol evidence is injidmissible to prove obligee 

promised not to sue on the bond, 83 — 504. 
can only decree on the pleadings and not on evidence of 

matters not noticed in them, 83 — 768. 
if bill does not state proper case for relief it should be dis- 
missed whether defendant appear or not, 84 — 145 ; see 80 

—86. 
he who asks equity must do equity and relief asked here"re- 

fused, 84—154. " 
if, gets jurisdiction it may give full relief, 84 — 630. 
will not enjoin judgment except for fraud, accident or sur- 
prise, 84—660. 
what necessary to entitle party to relief against a judgment, 

84—742. 
when aid of, should be invoked to prevent sale under trust 

deed, when not, 84 — 834. 

7 
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EQUITY, Continued. 

2. When it has Jukisdiction : 

to restrain waste and set aside deed, in favor of party who 
has legal title to one part and equitable title to other part 
of land, 75—150. 
of suit by creditor of wife to subject her estate, 75 — 380. 
general rule as to jurisdiction and exceptions, 76 — 12, 21 ; 

see 16 G. 356. 
to charge wife's separate estate. Belief had against her en- 
dorser in same suit, 76 — 12. 
in cases of fraud, trust or contract, if person found, though 

land lies without jurisdiction of the court, 76—21. 
though suit pending in another State, 76 — 21 ; see 2 (1. 532. 
in county where contract made and land lay, though defend- 
ants resided without, 76 — 594. 
will enjoin nuisance, trespass &<5., 76 — 777. 
in all raattera of account and partnership, 77 — 177. 
to enjoin illegal act of officer attempted colore officii, 77 — 335. 
can sell contingent estates, 78 — 46. 
will set up lost deed. Specific performance improper here, 

78—175. 
of accounts involving the dealings of agents, 79 — 449. 
can subject trust property for damages to adjacent land, 80 

—86. 
can correct mistake in writing by parol evidence, when, 80 

—180. 
to construe will and settle title to property given by it, 80 — 

651. 
to decree partition and decide questions as to title, 81 — 600, 

588. 
in complicated accounts of trusts, &c., 82 — 65. 
can act on person and compel conveyance of land out of 

State, 82—507. 
administrator of surety can sue principal for reimburse- 
ment here, 82 — 751. 
fiEimiliar grounds of jurisdiction, 82 — 401. 
to remove trustees in deeds of trust and appoint others, 
84—947. 
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EQUITY, Cmtinued. 

3. When it has not Jurisdiction : 

cannot annul a judgment and direct a new trial, 75 — 811. 

cannot restrain navigation company from collecting tolls be- 
cause it has not complied with its charter, 75 — 320. 

creditor suing to subject wife's separate estate cannot have 
a personal decree, when, 75 — 380. 

general rule as to jurisdiction and exceptions, 76 — 12, 21 ; 
see 16 G. 356. 

even if fraud is charged, there being remedy at law, 76 — 
411. 

one court cannot review decree of another on a bill of re- 
view, 76—609. 

of bill to subject former estate oi feme covert, when, 79 — 617. 

of suit by owner of land not in po^ession, to remove cloud on 
title, 80-^8. 

when will not correct mistake in writing by parol evidence, 
80—180. 

petition cannot be filed in suit which has been dismissed, 
80—456. 

of conflicting claims to personalty one claimant being a 
trustee, when, 80 — 331. 

bill dismissed there being remedy at law, 82 — 401. 

court cannot sell land in another State, but can act on per- 
son and compel him to make conveyance, 82 — 507. 

to set aside order confirming report of commissioners con- 
demning land for a railroad, 82 — 542. 

of bill by administrator to collect note and account due de- 
cedent's estate, 84—145. 

has not here, remedy being at law, 84 — 909. 

4. Pabties: 

sale under decree held valid though some persons interested 

were not made, 75 — 44. 
who not necessary, to this creditors' bill. When sureties 

may be made, after a decision as to validity of a deed, 

75—111. 
remedy of purchasers of debtor's land who are not made, 

to creditors' suit, 75 — 480. 
when and how creditors made, in a creditors' suit, 75 — ^508. 
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EQUITY, Parties, Continued. 
all interested in subject matter may be, but all need not 

have interest in all matters involved, 76—12. 
when legatee need not make other legatees, in suit for legacy. 

When he must do so, 78 — 24. 
all interested should be, 78 — 188, 755. 
person entitled to future, uncertain and contingent interest . 

need not be, to suit for appointment of a new trustee, 

78^755. 
who necessary. How failure to join necessary, taken advan- 
tage of,* 79— 671. 
when assignor of note should be a party, 79 — 671. 
when a^ssignor of debt should be, to a petition by assignee, 

80—512. 
all persons beneficially interested must be, 80 — 855. 
having distinct causes of action cannot be joined in one suit 

unless they have community of interest, 81 — 495. 
petition by persons not, asking that sale be not confirmed 

not considered, when, 81 — 17. 
persons getting injunction in pending suit must become, 

81—533. 
if defect of, appear on record objection may be first made 

in appellate court, 81 — 588. 
administrator d, b, n. necessary, to suit in which is money of 

intestate's esfcite, 81 — 588. 
bill dismissed for misjoinder of, &c., 82 — 769. 
appeal, not mandamus, proper remedy if petition to become 

party to suit is denied, 84 — 34. 
creditor may by petition become party to suit to foreclose 

mortgage, when, 84 — 34. 
it is misjoinder of, to unite administrator and distributees 

in suit to collect money due estate of decedent, 84 — 145. 
leaving petition in clerk-s office does not make petitioner 

party to suit, 84 — 723. 
5. Pleadings : 

bill held not multifarious, 75—150, 613; 80—103; 81—305. 
when not necessary to appoint guardian ad litem to defend 

wife, 75—380. 
when ''&c.'' in a decree refers to replication to answer, 75 — 

380. 
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EQUITY, Pleadings, Cmtinued. 
what looked to to ascertain error on bill to review a decree, 

75—418. 
answer not on defendant's knowledge is a mere plea of 

denial and not evidence, 75 — 466. 
how answer i-esponsive to bill may be disproved, 75 — 466. 
w^hen bill by one creditor a creditors' bill ; power of plain- 
tiff to dismiss it. When and how other creditors made 

parties, 75 — 508. 
what petition for rehearing, or bill of review, must state if 

on ground of newly discovered evidence. Affidavits 

must be filed with it, 75 — 563. 
when answer in suit to set aside post-nuptial settlement not 

evidence, 75 — 663. 
bill to subject land fraudulently aliened to several persons 

not multifarious, 75 — 613. 
bill to impeach decree for fraud is in nature of a bill of re- 
view. What it should state, 75 — 690. 
every averment taken to be true upon application for a bill 

of review, 76 — 21. 
bill to enjoin building dam not demurrable for failure to 

allege that right was established at law, 76 — 777. 
disclaimer of discovery in bill does not deprive defendant 

of benefit of answer under oath, 75 — 466. 
when answer denying deed was fraudulent &c. must be sup- 
ported by proof, 75 — 663. 
when equitable defenses proper in action of ejectment, 76 — 

284. 
plea, of res adjudicata sustained, 76 — 913. 
bill by one creditor for accounts and to subject decedent's 

assets is a creditors' bill, 77—^631.^ 
requisites of a bill of review. When can be filed. Will 

not lie here, 77 — 600. 
requisites of bill of review for newly discovered matter, 

78—413. 
if demurrer overruled no other received to same pleading, 

79—220. 
effect of answer to bill to surcharge ex paiie accounts, 79 — 

341. 
what bill by one creditor treated as a creditors' bill, 79 — 41ft. 
when bill multifarious, when not, 79 — 592. 
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EQUITY, Pleadings, Cmtimted. 
when court will treat answer aa a cross-bill, 79—602. 
bill to subject estate of feme covert alienated by her, bad on 

demurrer, when, 79 — 617. 
efPect of amended bill on running of statute of limitations, 

79—627. 
how defect for non-joinder of parties taken advantage of, 

79—671. 
requisites of bill by an assignee, &c., 79 — 671. 
when plea of another suit pending may be rejected and 

suits consolidated, 80 — 82. 
when bill amended by inserting parties shown to be omitted 

by a plea which is rejected, 80 — 82. 
defective bill may be aided by answer and evidence, 80 — 86. 
bill against distinct alienees to set aside the several deeds 

not multi&rious, 80 — 103. 
bill under ch. 148, §11, Code 1883, demurrable if debt not 

due, 80—103. 
what denial in answer insufficient to cause dissolution of in- 
junction, 80 — 259. 
what evidence sufficient to overcome answer, 80 — 307. 
in answer assigning no grounds but in words of statute is 

good, 80—463. 
bill to get construction of will and recover property given 

several by it not multifarious, 80 — 651. 
bill to subject land alleged fraudulently conveyed to various 

persons to lien of judgment not multifarious, 81 — ^305. 
exhibits part of bill, when, 81 — 422. 
it is misjoinder if parties have distinct causes of action and 

have not community of interest, 81 — 495. 
answer improperly treated as a cross-bill, why, 82 — 484. 
demurrer to cross-bill sustained it not alleging deed to be 

voluntary or fraudulent, 82 — 484. 
equity can only decree on case made by pleadings, 82 — 205 ; 

83—768. 
bill demurrable if it fails to show plaintiff's right to sue, 

82—624. 
bill dismissed if. do not make ease proper for relief, 82 — ^507. 
bill dismissed for misjoinder of partias &c., 82 — 769. 
treated as properly in case though unexplained, when, 82 — 

832. 
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EQUITY, Pleadings, Continued. - 

equity can only decree on case made by the, 83 — 768. 

bill by vendees of land bad for want of certainty and pre- 
cision and for want of equity, 83—801. 

it is misjoinder to unite administrator and distributees in 
suit to collect money due decedent's estate, 84 — 145. 

when decree not reversed for want of replication, 84 — 685.- 

decree must conform to the allegations of the bill, 84 — 717. 
6. Practice: 

various ways of disproving an answer, 75—466. 

proper mode of obtaining relief against a judgment, 75 — 811. 

court cannot compel purchaser to take lands save on terms 
of sale, 75—44. 

separate bonds by two commissioners of sale improper, 75 — 
116. 

purchaser paying commissioner who has not given bond 
liable, 75—116. 

decree directing issuance of patent conclusive as to exemp- 
tion of land from grant, 75 — 150. 

cause may be heard ten days after return of commissioner's 
report, 75—200. 

rights and liabilities of purchaser at judicial sale, 75—341, 
4r>5. 

what looked to on bill to review a decree, 75 — 76, 418. 

when plaintiff may dismiss creditors- bill. When not, 75 — 
508. 

commissioner's report cannot be first except<Ml to in appellate 
court, 75 — 534. 

land held subject to debts in inverse order of alienations, 75 
563. 

when judicial siile set iuside before, and after, confirmation, 
75-455, 639 ; see 27 G. 812. 

principles as to openings of biddings, 75 — 639 ; see 32 G. 
454, 4(>5. 

as to terms imposed by court putting railroad in hands of a 
receiver, 75 — 701. 

when other creditoi-s paid in preferen(*e to mortgage bond- 
holders, 75 — 701. 

principles on which legatees refund at suit of creditor, 75 — 
792. 

decree not set aside on appeal as commissioner, jury and 
judge all concur, 75 — (>13. 
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EQUITY, Practice, Continued. 
when defendant may appeal from decree dismissing bill as 

insufficient in law, 76 — 791. 
trustee may appeal though no one of debts secured is $500, 

76—791. 
parol evidence inadmissible to establish equitable estoppel, 

76—284. 
will not decree payment of judgment on a garnishment 

against a personal representative, 76 — 678. 
rules of, apply to equitable defenses. What are, 76—629. 
doctrine of, as to res adjudicatcu, 76 — 913. 
rule as to jurisdiction of, and exceptions, 76 — 12, 21 ; see 16 

G. 356. 
pendency of suit in one State no bar to suit in another, 76 — 

21 ; see 2 G. 532. 
every aveiment takeii to be true on application for bill of re- 
view, 76 — 21. 
how objections to ex parte accounts made before commis- 
sioner, and how met, 76 — 21. 
one disability cannot be tacked to another to avoid statute 

of limitations, 76 — 609. 
for what errors decree corrected on a bill of review ; when 

corrected only on appeal, 76 — 609 ; see 75 — SS, 
when court dissolves injunction it is within its discretion to 

dismiss the bill or retain cause, 76 — 244. 
cause heard thirty days after aervive of process, 76 — 708. 
requisites of a bill of review, when can be filed, will not lie, 

when, 77—600. 
rule of compensation if relief given for mistake in quantity 

of laud sold ; when proper to give such relief, when not, 

77—610 ; see 28 G. 698. 
creditor may sue two securities or obligors at same time, 77 

—631; se«33G. 471. 
what an interlocutorj^ decree, when and how modified, 77 — 

806 ; see 1 M. 339 ; 31 G. 291. 
how and when clerical errors in decree cori'ected, 77 — 820. 
costs are discretionary with court, how ordered paid here, 

77—820. 
acceptance by plaintiff of satisfaction of decree no release 

of erroi*s and he can appeal, 78 — 215. 
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EQUITY, Pbactioe, Continued. 
for what errors and how commissioner's account corrected, 

78—164, 529. 
how remainderman protected and investment authorized for 

benefit of life tenant, 78—100. 
rule as to holding fiduciaries liable for losses, 78 — 111. 
how aliened lands sold to pay judgments, 78 — 406 ; see 75 — 

508. 
decree cannot be collaterally attacked, when, 78 — 406. 
when decree of sale set aside because no enquiry made 

whether rents would pay liens. What proper course, 78 

—406 ; see 25 G. 203 ; 30 G. 515. 
when purchaser at judicial sale allowed for deficiency in 

land, 78—413. 
what a final decree, 78 — 413. 
when bill for specific performance dismissed, when not, 78 

— 700. 
when supplementary suit not barred by statute of limita- 
tions, 78 — 24. 
when proper to award issue out of chancery, decree affirmed, 

when, 78—159. 
judgment creditor need not exhaust legal remedies before 

suing in, 78 — 188 ; see 30 G. 515. 
land of principal subjected to judgment before that of sure- 
ties, 78—188 ; see 28 G. 815. 
when improper to appoint receiver of land of one surety, 78 

—188. 
distribution by administrator before rfeport does not prevent 

exceptions to it. Exceptions in time here, 78 — 215. 
principles as to defence of laches and lapse of time, 79—341. 
mistake in agreement for sale of land corrected if clearly 

proved. 79 — 442. 
court may instruct master on what principles to state ac- 
count, 79 — 1. 
court may restate account at bar, 79 — 1. 
what suit by distributees substantially a creditors' suit, 79 — 

141. 
time ceases to run against all creditors on entry of decree 

for accounts in such suit, 79 — 141. 
rule as to granting new trial of issue out of chancery, 79 — 

166. 
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EQUITY, Pkactice, Continued. 
what evidence admissible to disprove imposition by vendor,. 

on such trial, 79 — 166. 
when erroneous instruction no ground for new trial, 79 — 166. 
when refusing, or granting instructions no ground for new- 
trial, 79—166. 
decree to enforce liens before an account taken error, 79 — 

220. 
rules as to directing an issue out of chancery, 79 — 381. 
when bill by one creditor treated as a creditors' bill, 79 — 415. 
note by one of three commissioners to report no part of it, 

79—442. 
court cannot forecas^ report of master and make him mere 

copyist, 79—468. 
how only decree can be altered after end of term, 79 — 468. 
when plea of another suit pending may be rejected and suits 

consolidated, 80—82. 
when proper to order resale for unpaid purchase money of 

former «ale, 80 — 82. 
defective bill may be aided by answer and evidence, 80 — 86. 
when hearing on merits premature, 80 — 126. 
what evidence sufficient to overcome averments of answer, 

80—307. 
decree directing debt paid revei-sed on petition by assignee 

w^ho was not a party, 80 — 512. 
joint decree may be had against guardian and his sureties, 

80-524. 
when court must adopt report of commissioner on a ques- 
tion of fact, 80-601. 
when parol evidence admissible to show subject of former 

suit, 80—651. 
when proper to continue injunction till the hearing, 80 — 

342, 668. 
when defence by one joint obligor enures to others, 80 — 811. 
commissioner's report cannot be first impeached in appellate 

court save for errors on its face, 80 — 811. 
when resale for unpaid purchase money proper, terms &c., 

80-855. 
no complaint can be made by any one as to non-allowance of 

costs in interlecutory decree, 80 — 855. 
what delay of judge not correctable by appellate court, 80 — 

855. 
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EQUITY, Practice, Continued. 

if lunatic dies snit abates and must be properly revived, 80 
—873. 

when unnecessary to delay decree for sale for further account, 
81—17. 

when i)etition by persons not parties filed after such sale 
disregarded, 81 — 17. 

costs go to i)arty prevailing. Who cannot be made to pay 
fees of attorney of losing party, 81 — 174. 

will not settle partnership if no evidence on which to do so, 
81^-432. 

what a misjoinder of parties &c., 81—495. 

right of, to enjoin railroad company from laying tracks, 
81^95. 

as to reversing judgment by default or decree taken for con- 
fessed, 81—506. 

creditor cannot bring a second creditors' suit, when, 81 — 
506. 

will decree against sureties of administrator without taking 
accounts, when, 81 — ^519. 

when purchaser of bad title at judicial sale has no standing 
in, 81—533. 

person getting injunction in pending suit must become a 
party, 81—533. 

when necessary to appoint guardian ad litem for lunatic de- 
fendant, 81—588. 

jurisdiction &c. in suits for partition, 81 — 588. 

what a creditors' suit, what proceedings proper, 81 — 621. 

effect of decree on petition which is a cross-bill, 81 — 711. 

when petition ^o reinstate case too late, 81 — 709. 

principal's land generally subjected before surety's, excep- 
tion, 82—176. 

when party not allowed for improvements made on land, 
82—371. 

qmere, is this an action of ejectment or a suit in chancery, 
82—474. 

court can decide all questions of title in suit for partition, 
82—685. 

after appeal from decree for sale of land to satisfy liens, 
court may appoint receiver to rent the land, 83 — 31(>. 
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EQUITY, Practice, Continued. 
such appointment may be made where there is no final de- 
cree, 83—316. 
bill should be dismissed whether defendant appear or not if 

it shows no case for relief, 84 — 145. 
bill here held a creditors' bill, 84—251. 
depositions taken on first day of term of court admissible, 

when, 84—318. 
decree by coi\sent is binding unless procured by fraud or 

mistake ; relief in such case, 84 — 509. 
when error to allow persons not parties to file bill for re- 
hearing of decree, 84 — 603. 
when decree not reversed for want of replication, 84 — 685. 
will not enforce trust providing for demand of payment of 

debt secured, if no demand made, 84 — 717. 
petition can only be filed by leave of court ; leaving it in 

clerk's office does not make petitioner a party to suit, 84 — 

723. 
return of officer showing proper service of process on officer 

of corporation sufficient, though officer disclaim his right 

to answer officially, 84—947. 
7. When Belief Given : 
sal^ under decree set aside though persons interested not 

parties to suit, 75 — 44. 
will restrain wswte and s«^t aside dee<l at suit of party having 

legal title to part and equitable title to other part of land, 

75—150. 
when purchasers from heire liable for decedent's debts, when 

not, 75—274. 
creditor of wife before marriage may sue in, to subject her 

estate, 75—380; 
paity on whom settlement made may show debt extinguished 

by a new security, 75 — 726. 
having acquired jurisdiction will give complete relief, 76 — 

12. 
Code 1873 ch. 141 §19, does not prevent complete reliet, 

when, 76 — 12. 
in Virginia against trustee for breach of trust as to estate in 

Mississippi, 76 — 21. 
sale of patent right annulled for fraudulent representations, 
-594. 
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EQUITY, When Belief Given, Contimied. 

curator and debtor both liable for paying debt in Confede- 
rate money, 76 — 671. 

will enjoin nuisance, tresspass &c., when, 76 — 777. 

ior mistake in quantity of land. Eule of compensation, 77 
—610; see 28 G. 698. 

creditor against estate of a deceased joint guarantor, 77 — 
631. 

by injun(;tion against illegal act of ofl&cer attempted colare 
officiij 77—335. 

what necessary to get relief in, from a judgment, 78 — 1 ; see 
22 G. 141 ; 26 G. 67. 

trust made bj' endorser in ignorance that he was released en- 
joined, 78 — 1. 

contract rescinded for false representations, 78 — 65. 

how remainderman protected and investment made for life 
tenant, 78—100. 

when laches and lapse of time no bar to suit, 78 — 139. 

will set up lost deed &c. Specific performance not proper 
here, 78 — 175. 

when purchaser at judicial sale allowed for deficiency in 
land, 78—413. 

when will aid defective execution of a power by a wife, 79 
—43. 

when will compel conveyance of legal title to land claimed 
under a parol gift, 79 — 60. 

trustee is entitled to dividends on bank stock conveyed to 
him, 79—80. 

will remove cloud on title at suit oi owner in pomension oi 
land conveyed to anothei by mistake or fraud, 80 — 48. 

will subject trust property for damages to adjacent land, 80 
—86. ' 

bill for injunction must show facts to prove irreparable in- 
jury, 80—331. 

will enforce parol trust if wife joins husband in conveying 
her land on condition that proceeds be applied to debt 
binding her children's land, 80 — 524. 

will enforce bequests for charitable uses, when, 80 — 718. 

will amend instrument made under mutual mistake of fact, 
80—789. 
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EQUITY, When Belief Given, Continued. 

if deed convey too mudi land by mistake, title to excess re- 
mains in vendor as security though no lien reserved, 80 — 
789. 

ward has lien on land of guardian bought with his money, 
70—873. 

case of resulting trusts and set offs, 80 — 873. 

will enforce trust deed and correct mistake, 80 — 191. 

by injunction in pending action or after judgment if there 
is distinct equitable defence, 82 — 65. 

when, will compel conveyance of land claimed under a parol 
gift and possession, 82 — 371. 

mistake in settlement of account corrected in, 82 — 414. 

decree of sale reversed here. Husband's half of land sub- 
jected to judgment and sale of wife's half enjoined, 82 — 
484. 

when part relief asked for given but not all, 82 — 507. 

against judgment for fraud, surprise, accident, &c., 82 — 546. 

administrator of surety can sue principal for reimbursement, 
82—751. 

party obstructed Irom remedy at law entitled to relief in, 
82—284. 

for mistake as to quantity of land sold, 83—664. 

rule as to measure of relief in such cases, exception, 83 — 
•664. 

if injunction awarded to sale until accounts taken, equity 
will give decree for balance due after exhausting proceeds 
of sale, 84—630. 
8. When Relief Refused : 

cannot annul judgment and grant a new trial, 75 — 811. 

when purchaser from heirs liable for decedent's debts, when 
not, 75—274. 

what relief refused if bill purely for partition, 75 — 380. 

creditor of wife suing to subject her estate cannot get per- 
sonal decree, when, 75 — 380. 

party guilty of fi^aud cannot claim resulting trust for his 
benefit, 75—613. 

decree not set aside on appeal as commissioner, jury and 
judge all concur, 75 — 613. 

will not decree payment of a judgment obtained through 
neglect or fraud of personal representative, 76 — 678. 
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EQUITY, When Relief Refused, CorUinued. 
agreement to arbitrate no bar to suit Id, and no ground for 

specific performance, 76 — 58. 
bill alleging fraud and asking for receiver and injunction 

dismissed, there being a remedy at law, 76 — 411. 
bill of review barred in this case, 76 — 609. 
will not assist one wrongdoer against another, 76 — 671. 
because of laches and lapse of time, 77 — 573, 653 ; see 23 G. 

212. 
fact that statute of limitations bars debt at law no ground 

for relief, 77—580 ; see 23 G. 359, 
party whose attorney negligently failed to defend at law, 

77—586. 
will not entertain stale demands nor encourage gross laches, 

78—132. 
bill V8. administrator and sureties dismissed for laches and 

lapse of time, 78 — 342. 
will not remove cloud on title of owner not in possession of 

land, 80—48. 
will not take cognizance of conflicting claims to personalty 

even if claimant a trustee, when, 80 — 331. 
injunction dissolved if answer denies all grounds of equity 

and proof does not sustain them, 80 — 331. 
relief refused as there was no privity between parties, 80 — 

456. 
relief refused in this case, 81 — 262. 

when conveyance of land claimed under parol gift and pos- 
session refused, 82 — 371. 
party not allowed for improvements in such case, 82 — 371. 
if there have been laches and long acquiescence, 82 — 383. 
bill to surcharge accounts filed 16 years after final account 

dismissed, 82—383. 
if delay has rendered correct settlement of administration 

uncertain and justice diflBcult, 82—536. 
will not set aside order confirming report of commissioners 

condemning land for railroad, 82 — 542. 
suit for settlement of estate 37 years after executor qualified 

dismissed, 82—536. 
appeal dismissed as decree not final, 82 — 546. 
biU dismissed on account of laches, 83 — 451, 504. 
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EQUITY, When Relief Refused, Continued. 
fraud not proved here. Answer of administrator enures to- 
heirs not answering and bill cannot be taken for confessed, 
8:3—451. 
obligor in sham bond not relieved against it in, 83 — 504. 
discharge of bond cannot be set up in, against judgment oa 

it, 8:3—504. 
misrepresentations on former occasion and for different pur- 
pose no ground for rescission of contract, 83—504. 
bill alleging trust satisfied dismissed for want of proof, 83 — 

777. 
deed made during infancy held valid here, 84 — 154. 
debtor allowing decree against him for fraudulent purpose 

will not be relieved in, 84 — 840. 
against debt which was claimed to have been compromised, 
84—840. 
ESCROW; see Bond; Deed. 
deed perfect on face cannot be delivered to grantee as an, 
otherwise if imperfect, 75—309. 
ESTATE; nee Decedents^ Kntate, ; Dower; Joint Tenants; 
Personal Representdtive ; Reniminder ; Reversion ; Tenants in 
Common; Will. 
widow h{is same interest in land bought with proceeds of 
land in which she had dower as she had in original tract, 
75—200. 
land bought with ward's money liable to ward as against 

guardian's creditors, 75 — 200. 
conveyance by bankrupt and his assignee with approval of 
bankrupt court of land bought at judicial sale but not 
paid for, passes equitable title, 75 — 341. 
vendor- s lien is a charge not an ; it passes as personalty, 76 

—694. 
devise in trust for wife ^'and her ismie,^^ and over if she die 
without issue, vests di*feasible estate in wife. She may 
charge such estate with debts, 76 — 791. 
circuit courts have jurisdiction to sell contingent estates, 78 

—46. 
when not necessary to make person having a contingent, a 
party to proceeding for appointment of a new trustee, 7S 
—755. 
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ESTATE, Continued, 
habmdum ^^ for sole and separate use and benefit of wife and 

her children forever" givCvS no estate to chiUlren, 79 — 537. 
party took a defeasible fee under this will, &c., 81 — 608. 
if one party may terminate, at his will so may the other. 

Eight to terminate is mutual, 83 — 547. 
lessee held to have terminated, in mining lands, 83 — 547. 
1 Eev. Code 1819 p. 369 § 25, as to estates tail &c., construed, 

83—724. 
under this will held a fee determinable on death of devisee 

without issue living at her death, with limitation over to 

persons who were testator's heirs at his death. 83 — 724. 
and devisee being his heir at his death takes fee &c., 83 — 

724. 
will here construed in 81 Va. 608 and res judicata. How 

construed, 83 — 63. 
case of defeasible fee with power of appointment by will and 

remainder over, 83 — 63. 
life estate only given hy this will, 84 — 880. 
ESTOPPEL ; see Bar. 
if matters involved in second motion not passed on in iir-st 

there is no, 75 — (528. 
when must be given in evidence by plaintiff', when set up in 

replication, 76 — 225. 
deed obtained by fraud &c. of grantee cannot be relied on as 

an, 76—254. 
parol evidence to prove equitable, inadmissible in ejectment, 

when, 76—284. 
as to equitable, of trust creditor to set up lien of trust ag-ainst 

purchaser, 76—1. 
question of, between citizen and State cannot arise, when, 

76—307. 
if plaintiff and defendant claim title from same source 

neither can question its validity, 76 — 487. 
insurance agent's knowledge of risk estops him from setting 

up warrantj'^ in(5onsistent therewith, 76 — 575. 
parol eviaence allowed to prevent use of policy as an equi- 
table, 76 — ^575. ^ 
former judgment no, because of compromise, when, 76 — 777. 
acceptance by plaintiff of satisfaction of decree does not 

estop him from an appeal, 78—215. 
S 
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ESTOPPEL, Continued. 

effect of recitals in deeds as an, 78 — 634. 

what necessary to support plea of res judicata. Who con- 
cluded, 78-208. 

when covenantee not estopped by recital in deed to deny he 
got possession, 79 — 313. 

person getting injunction estopped to deny it was provi- 
dently awarded or that bond was not good, when, 79 — 19. 

when purchaser at judicial sale estopped from having mis- 
take corrected, 79 — 130. 

effect of dismission of suit by agreement of parties, 79 — 333. 

party to writing cannot, in absence of fraud, say he did not 
retvd it, 80—191. 

warrantor afterimrds acquiring title ^topped to say he had 
it not, 80—355. 

discharge in bankruptcy does not effect, in such case, 80 — 
355. 

no. such, arises if warrantor buys the land with another^a 
money, 80 — 355. 

debtor promising after assignment to pay assignee estopped 
from setting up a defence he had vs, assignor. Silence not 
an, 80—389. 

when stockholder satisfying vendor's lien (and his assignee) 
estopped to claim it against creditors of company, 80—404. 

when parol evidence admissible to show facts as to judgment 
or decree pleaded in, 80 — 651. 

what matters concluded by judgment or decree in a former 
suit, 80—651. 

construction of certain deefis held ren adjudicaia, 80 — 789. 

grantor reserving land in a deed and dedicating it estopped 
from conveying it, 81 — 25. 

not applicable to State in criminal cases. When applicable 
to accused, 81—209. 

when vendees estopped by lapse of time from setting up 
fraud, 81—524. 

party acquiescing in proceedings treating him as purchaser 
estopped from denying he is such, 81 — 533. 

when dismissal of suit bar to another suit, when not, 81 — 164. 

silent acquiescence misleading a party to his disadvantage 
works an equitable, 82 — 817. 

no estoppel here. What is an, in pais, 83 — 397. 
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ESTOPPEL, Contintied. 

no, on grantor who conveyed without warranty to set up 
after-acquired title, unl^s deed recited seizin, 83 — 817. 

party taking benefit under act of legislature is estopped to 
claim it^invalid, 84 — 557. 

party allowing decree to be entered against him for whole 
debt is estopped to show a compromise, 84 — 840. 
EVICTION ; see Landlord and Tenant ; Bent ; Warranty. 

when not necessary to aver or prove, in suit on warranty of 
title, 79—313. 
EVIDENCE; see Admissions ; Answer ^ Asmimpsvt ; Case; Con- 
fession; Covenant; Criminal Jurisdiction and Proceedings; 
Debt; Deed; Demurrer to Emdence; Deposition; Eject- 
ment; Equity; Handwriting; Instruction; Presumption; 
Witness, 

1. Ix General. 

2. Admissibility. 

3. Confessions and Declarations. 

4. Documentary. 

a. Books. 

b. Deeds. 

c. Depositions. 

d. Letters. 

e. Oihei' Writings. 

f. Records. 

5. Experts. 

6. Handwriting. 

7. Hearsay. 

8. Parol. 

a. Admissible. 

b. Not Admissible. 

9. Sufficiency. 

10. In Criminal Cases. 
1. In General : 

waiver of rule protecting professional communications must 

be distinct, 75 — 522. 
not necessary to show thirty years possession under deed to 

dispense with proof of it, 75 — 551. 
effect of expatie settlement of executor, 75 — 792. 
on what, court should order new trial. When not, 75 — 811. 
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EVIDENCE, In General, Cmtinuecl. 
bill of exceptions to exclusion of, must show relevancy of 

that excluded, 75 — 867. 
on trial for running lottery witness nee<l not testify if he will 

criminate himself, 75 — 892. 
rule in appellate court if, certified in criminal cai^, 75 — 909* 
extraneous, admissible to show and remove latent ambiguity 

in a will, 76 — 149. 
exceptions to receipts filed before commissioner not being to 

competency they are considered as "x)roved," 76 — 345. 
exceptions should specify grounds of objections so as to no- 
tify opposing party, 76 — 345. 
burden of proof is on (rntui que trmt to charge trustee with 

'^doubtful" choites, 76—365. 
burden is on debtor who pays one not holding note to prove 

latter' s right to collect, 76 — 614. 
effect &c. if adverse party's, at second trial varies from first, 

76—629. 
burden is on debtor to prove sum named in written securitj' 

is incorrect, 76 — &)H. 
on motion to abate attachment plaintiff's, introduced fii-st 

Onus probandi is on him, 76 — 318 ; s<»e 21 (i. 158. 
bill of exceptions must show relevancy and materiality of 

excluded, 76—1012. 
effect of a demurrer to, 76 — 773. 
burden of proof is on party alleging a change of domicile, 

76—428. 
instructions must recite all the evidence, when, 7()— 629. 
deed presumed delivered and to take effect^fiom dale, i)re- 

sumption may be rebutted, 77 — 92. 
if evidence certified court will reverse judgment, when not, 

77—344, 692. 
doctrine of ** approvement" not law in Virginia. Case not 

within that doctrine, 77—590 ; see 2 V. C.i492. 
if court decides competency of witness he cannot be exam- 
ined before jury tis to competency, 77 — 5fM). 
when court may refuse to certify facts and must certify evi- 
dence, 77 — 250. 
appellate court cannot pass on instructions unless evidence 
is bef( re it, 77 — 250. 
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EVIDENCE, In General, Continued. 

how marriage provable. What sufficient, to prove; rule 
same in civil and criminal suits, 78-^242. 

what, necessary to prove that a sale was by sample, 78—254. 

on whom burden to explain alteration in a written instru- 
ment put in, 78 — 151. 

what necessary to sustain charge of intermarriage of white 
person and negro, 79 — 213. 

burden of proving negligence is on part}- alleging it if it is 
gravamen of action, 79 — 241. 

nature of receipts as, their effect. Liability of attorney on 
his receipt for claim for collection, 79 — 387. 

court of appeals will not pass on pertinency of a question 
not answered unless record enables them to do so, 79 — 
421. 

if burden is on defendant to prove a fact plaintiff may in- 
troduce, in rebuttal, 79 — 421. 

deed absolute on face may be shown by parol to be on con- 
dition, 79—504. 

what plaintiff may prove on cross-examination in mitigation 
of damages in suit for false imprisonment, 80 — 131. 

counsel cannot relate prisoners version an his statement if he 
could not testify, 80—287. 

fraud proved here by circumstantial evidence, 80 — ^307. 

death of person not heard of for seven years presumed, 
81—724. 

upon whom burden of proving deatli, 81 — 724. 

in ejectment plaintiff must show legal title and right of pos- 
session under it, 81 — 236. 

exception to rule that written, cannot be contradicted by 
l)roof of verbal agreement, 81 — 122. 

answer to bill of discovery here, treated as, for plaintiff, 
81—422. 

when memorandum of agreement to lease, for plaintiff, 81 — 
480. 

no, necessary if bill, answer and exhibits identify land sued 
for, 81—600. 

recital in post-nuptial settlement that consideration was 
paid by hasband only imports it was paid jwr his hands, 
81—751. 
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EVIDENCE, In General, Continued 

how far recital of consideration in post'-nuptial settlement 
is, 81—317. 

rule as to new trial if, not facts, certified, 81 — 164 ; see 77 — 
692 ; 82—33. 

what eifect, here has to prove owner ratified action of bank 
in taking a renewal note, 82 — 135. 

Constitution U. S. Art. 1^1^ does not apply to rules of evi- 
dence in State courts, 82—647, 664, 721, 964. 

act January 26, 1886, requiring production of bonds in 
coupon cases, valid, 82—647, 664, 721, 964. 

act January 21, 1886, forbidding, of experts if writing made 
by imichinery &c. valid, 82—647, 664, 721, 964. 

equity can only decree on case made by pleadings though, 
show a right to a further decree, 82 — 205. 

should not be returned by commissioner in chancer}' unless 
requested, 82 — 751. 

what, to show party's intention as to an advancement, 83 — 
281. 

word ^'surety" on bond pr him facie, of suretyship but may 
be rebutted by parol, 83 — 679. 

of third party irrelevant to prove fraud unless plaintiff' par- 
ticipated. Kelevancy must be shown by party introduc- 
ing, 83—784. 

when decree affirmed though, improperly excluded, 83 — 397. 

rehearing not allowed if after-discovered, merely cumula- 
tive, 83—633. 

equity cannot decree on, outside of pleadings, 83 — 768. 
2. Admissibility : 

declarations of Board of Public Works admissible in suit 
by agent against them, 75 — 263. 

what, improper on trial for extorting money by threats, 
75—856. 

extraneous, admissible to remove latent ambiguity in a will, 
76—149. 

husband or wife can testify in own behalf but not for or 
against each other, 76 — 225. 

if grantor dead and trustee not a party, can latter testify as 
to payments made by him to grantor, quwre, 76 — 345. 

testimony that engine at other time set fire to other prop- 
erty admissible, 76 — 443. 
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EVIDENCE, Admissibility, Conthimd. 
court's certificate of, on first trial not admissible on second, 

but may be considered as ground for new trial, 76 — 629. 
if wife is an interested party husband cannot testify, 76 — 

833, 
when estoppel evidence under general issue, when must be 

set up in replication, 76 — 225. 
husband and his creditors incompetent to testify as to set- 
tlement on wife, when, 76 — 758 ; see 12 G. 372. 
declarations of assignor a/U^r assignment inadmissible against 

aasignee, 77 — 76. 
deed improperly admitted to record inadmissible a^ a re- 
corded deed but valid between parties, 77 — 92. 
record holding wsheriff liable on his return admissible against 

his sureties, effect, 77 — 142. 
postmaster compet^nit witness as to mattei-s outside affairs 

of his office, 77—344. 
when evidence of accomplice admissible. Person not tried 
with defendant not incompetent on ground of interest, 
77—590. 
when infant competent witness, when not, 77 — 590. 
witness cannot be examined Jis to competency before jury 

if court lias decided it, 77 — 590. 
any evidence tending to show relations of principal with 

accessory is admissible, 77 — 590. 
statement of conspirator after conspiracy accomplished in- 
admissible, 77 — 590. 
that witnesses of accused conflict with his evidence on 

former trial inadmissible, 77 — 681. 
when declarations of injured party admissible as part of 

ren gentw^ when not, 77 — 681. 
evidence that witness had received letter describing stolen 

property admissible, 77 — 692. 
ownerahip of stolen property established by son of owner, 

when, 7?— 692. 
declarations of party to suit against interest admissible 

against liim, 77 — 250. 
what, admissible to establish residence of defendant, 78 — 

180. 
defendant can testify in proceeding to revoke liquor license, 
78—375. 
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EVIDENCE, Admissibility, Coniinued. 

threats by deceased admissible to show prisoner had grounds 
to fear harm, 78 — 732. 

when husband and wife parties and interested neither can 
testify, 78—468. 

admissions of plaintiff, to support answer in suit for divorce, 
79—182. 

what, inadmissible on petition of owners of vessels violat- 
ing oyster laws, what, admissible, 79 — 5. 

of value of land inadmissible to prove imposition by ven- 
dor, when, 79 — 166. 

in suit for divorce admissions of plaintiff admissible to sup- 
port answer, 79 — 182. 

opinion as to age of insured from appearance inadmissible, 
79—421. 

when parol, showing local option election invalid admissi- 
ble, 79 — 677. 

committee of lunatic can testify as to contract made by him 
with former committee, 80 — 58. 

what plaintiff may prove on cross-examination in mitigation 
of damages in suit for false imprisonment, 80 — 131. 

letter written by distributee after assignment of his shai*e 
of estate inadmissible, 80 — 149. 

ii» absence of fraud party cannot say he did not read writing, 
80—191. 

what evidence as to blood admissible in trial for murder 
though no analysis had, 80 — 287. 

cumulative, inadmissible after argument commenced, 80 — 
287. 

counsel cannot relate prisoners verson as his ntatement if he 
could not testify, 80—287. 

declarations and lettei^s of assignor after assignment inad- 
missible against assignee, 80 — 512 ; see 149. 

records of corporation admissible to show arrangement 
made by it with its treasurer, 81 — 59. 

decree directing conveyance inadmissible in action of eject- 
ment, 81—236. 

how far recital of consideration in post-nuptial settlement 
is, 81—317. 

when memorandum of agreement to lease, for plaintiff, 
81—480. 
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EVIDENCE, Admissibility, Continued. 

statements of witness out of court inadmissible to support 
his, in court, exception, 81 — 488. 

testator's declarations inadmissible to show meaning of will, 
when, 81—687. 

as to competency of husband and wife, 81 — 275. 

of husband inadmissible to prove consideration of settle- 
ment on wife, 81 — 751. 

what, admissible as part of res gestce in murder case, 81 — 787. 

all, forming link in chain and tending to prove issue is ad- 
missible, 82 — 1. 

opinions of witnesses inadmissible except in case of experts, 
82—1. 

expert, admissible to test genuineness of writings by com- 
parison &c., 82 — 1. 

whole of party's admission, not a part, admissible, 82 — ^59. 

of fight unconnected with utterance of slander inadmissi- 
ble, 82—239. 

prosecutrix in rape cannot be cross-examined as to her chas- 
tity, 82—334. 

what irrelevant, in suit on policy of insurance and rejected, 
82—342. 

what admissible as part of resgestw in trial for murder, 82 — 
554. 

t^ prove witness was *^ given to rows" inadmissible, when, 
82—554. 

of experts inadmissible if writing made by machinery &c., 
82—647, 664, 721, 964. 

letter of principal written after agency expired inadmissible, 
when, 82—657. 

agent stating that principal not liable may be asked if he 
did not make a different statement &c., 82 — 712. 

in suit by surety's administrtitor against principal and co- 
surety latter incompetent witness, and his letter and ex- 
tracts from books inadmissible, 82 — 751. 

after proof of loss of record of will contents may be proved 
by parol and secondary, 82 — 776. 

testimony here admissible but insufficient, 82 — 776. 

that party did same thing as charged at another time inad- 
missible, 82—949. 
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EVIDEXCE, Admissibility, Co,Uinue<l. 
judgment by default against administrator in suit in which 
hcnrs not parties not, against heii-s in suit to ll^elt de 
cedent s lands, 83—81. ""lyect ae 

wben statements of int^tate to show intentions as to ad 
vancement admissible, 83-281 

""to.^'f "*f' '' ^'''"'^''''''« ^^«»^1» »« •'^^e of negligence 
proved, when not admissible, 83— 3i'> «^J,ngence 

"'plSifri^t s£^^ " '''-'' '-''-' '' '-'^' ''' "- 
"SSrHnr- '^""^^ ^'*« l.abit of being surety 
instruments muniments of title are competent, .s.3-817 

"ZiSurzitiir " ^"'^^'^- " --^- ^" ^■'^-^ 
"::?:ii';:fn.r ^ ''•^" '-^^•^^ "^- -«'« ^" ^'^^ ^-^ ^- 

maker of note cannot testify payee being d«xd, 84-341. 
of pei-son who wa.s given money to pay bond admissible to 

prove payment though obligee dead, 84-419 
parol, admissible to prove assignor waived rnle requiring 

assignee to «.se diligence to collect bond assigned. 81-790 

"ir}f '' J*" T^'T "^ '"^••'«^ig«tio» oan testify though 
one party dead. Subject of investigation here was as- 

pSri-79a "'""""''''"'*" *" "''^'■"'^' ""'^ ^'- '' ^"- 

neilher husband nor wife joint make,-s of note competent 
Witness, 84 — 685. 

when declarations of obligor and obligee of bond i»a,lmis..i- 

Stock book, against stockholder to show subscription &c 
84 — 947. # 

3. COXI EKSrON8 AXD DECLARATIONS : 

(leclarations of members of Board of Public Works admis- 

sible, when, 75—203. 
waiver of rule protecting professional communications must 

be distinct, 75—522. 
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EVIDENCE, Confessions and Declarations, Continued. 
declarations of assignor after assignment not admissible 

against assignee, 77 — 76. 
of party to suit against interest admissible against him, 

77—250. 
of injured party admissible as part of res gestce^ when. 

WTien not, 77—681. 
of plaintiflF in suit for divorce admissible to support answer, 

79—182. 
when record in one suit, in another as an admission, 79 — 

627. 
declarations of assignor made after assignment inadmissible 

against assignee, 80 — 512 \ see 149. 
whole, not a part, of prisoner's statement must be used, 

81—1. 
how evidence of grantee's declarations in favor of resulting 

trust received in suit to prove absolute deed a trust, 81 — 

132. • 

accused cjinnot prove self servient declarations, 81 — 374. 
statements of witness out of court inadmissible to support 

his evidence in court, exception, 81 — i88. 
testator's declarations inadmissible to prove meaning of 

will, when, 81—687. 
whoJe^ not a part, of, of party admissible, 82 — 59. 
when declarations of obligor and obligee of bond inadmissi- 
ble, 84—873. 
4. DorUMENTARY: 

a. Books: 

entry or charge against interest of declarant must be of a 
pecuniary or proprietory nature to make it admissible, 
75—522. 

entries by defendant in, inadmissible, when, 84 — 341. 

stock book of corporation admissible, when, 84 — 947. 

b. Deeds: 

not necessary tp show 30 yeai-s possession under deed to dis- 
pense with proof of it, 75 — 551. 

what possession &c. sufficient to show genuineness of deed, 
75 — 551. 

deed improperly admitted to record inadmissible as a re- 
corded deed but good between parties, 77 — 92. 



124 EVIDENCE. 

EVIDENCE, Documentary, DeedH^ Continued. 

deed presumed delivered to take effect from date but pre- 
sumption may be rebutted, 77 — 92. 

trust deed to secure note not sufficient evidence of cove- 
nants broken, 78 — 57. 

when memorandum of agreement to lease evidence for 
plaintiff, 81—480. 

how far recital of consideration in post-nuptial settlement 
evidence, 81 — 317. 

recital that such consideration was paid by husband, only 
imports payment through his hands, 81 — 751. 

muniments of title competent evidence, 83 — 817. 

c. Depofdtions : 

when deposition of dead party admissible and that of living 

party not, 75 — 690. 
in one suit evidence against witness in another suit, when, 

78—460. 
cannot be retaken without leave of court. When leave 

gi-anted, 80—58. 
taken on first day of term of court admissible, when, 84 — 

318. 

d. Lettern: 

as to advei'sary possession admissible in ejectment between 
co-tenants, when, 75 — 356. 

circular of insurance company not admissible, when, 76 — 
355. 

of distributee written after assignment of his share of estate 
inadmissible, 80—149. 

of. assignor written after assignment inadmissible r/r. assignee, 
80—512; see 149. 

when and for what letters from deceased admissible in mur- 
der (fase, 81 — 787. 

of prineii)al written after agency exx)ired inadmissible, 
when, S2— 657. 

of co-surety inadmissible, when, 82 — 751. 

e. Other Writings : 

party offering contract in evidence must explain alteration 
in it, 78—151. 

nature of receipts as evidence and their effect, 79 — 387. 

when memorandum of agreement to lease evidence for plain- 
tiff', 81 — 180. 
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EVIDENCE, DocuMfNTAEY, other Wf'iti7igH, Continued. 
effect of ex parte settlement of executor, 75 — 792. 
exceptions to receipts filed before commissioner not being to 

their competency they will be considered '^proved,'' 76 — 

345. 
circular of insurance company not admissible, when, 76 — 

355. 
f. Records: 
answer not on defendant's knowledge is not evidence, 75 — 

466. 
answer is, though discovery disclaimed in bill, when, 75 — 

466. 
various ways of disproving an answer, 75 — 466. 
when answer of husband and wife denying fraud not, but 

must be supported by proof, 75 — 663. 
what variance in record in former suit insufficient to exclude 

it, 75—168. 
judgment by default against personal representative not, in 

suit against heirs or devisees, 76 — 36. 
holding sheriff liable on his return admissible against his 

sureties. Effect, 77—142. 
admissibility of, on petition of owners of vessels violating 

oyster laws, 79 — 5. 
record of one suit admissible in another, when, 79 — 627. 
of corporation admissible to prove arrangement with its 

treasurer, 81 — 59. 
decree directing a conveyance not evidence in ejectment, 81 

—236. 
answer to bill of discovery here treated as evidence for 

. plaintiff, 81—422. 
judgment on official bond not, of ^^ drfalcaiionj^^ 84 — 692. 
5. Experts : 
what questions to, proper if defence of murder is insanity, 

75—867. 
physicians are high authority as to testamentary capacitj'^, 

78—592 ; see 30 G. 65. 
opinion of witness as to age of insured from his appearance 

inadmissible, 79 — 421. 
as to value of expert testimony, 80 — 191. 
admissible to test genuineness of writings by comparison, 

&C., 82—1. 
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EVIDENCE, Experts, CoiUinued. 
inadmissible if instrument to be proved made by machinery 
&c., 82—647, 664, 721, 964, 

6. Handwriting : 

asking prisoner accused of forgery to write name forged is 
not compelling him to give evidence against himself, 81 — 
374. 

expert admissible to prove genuineuess of writing by com- 
parison, &c., 82 — 1. 

what answer makes proof of genuineness of, necessary, 82 — 

practice is to refer questions of genuineness of, to commis- 
sioner, 82—727. 

7. Hearsay: 

refusal of court to charge jurj^ to disregard, after plea of 

guilty no error, 78—212. 
evidence of declarations of obligor and obligee of bond is 

hearsay and inadmissible, 84 — 873. 

8. Parol: 

a. Admimible: 
to explain obscure writing, when, 75 — 12. 
declarations of members of Board Public Works, when, 

75—263. 
to show writing imperfect on its face was delivered on con- 
dition, 75—309. 
to show and remove latent ambiguity in a will, 76 — 149, 386. 
to show memorandum of auctioneer incorrect, when, 76 — 

404. 
to prevent use of insurance policy as an equitable estoppel, 

when, 76 — 575. 
to establish resulting trust, 78 — 76. 
to establish fact of marriage in civil and criminal suits, 78 — 

242. 
contemporaneous, of independent facts agreed on and not 

contradicting writing admissible, 79 — 387. 
how fiir admissible in suit on attorney's receipt for claim, 

79—387. 
deed absolute on face may be shown by, to be on condition, 

79—504. 
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EVIDENCE, Pakol, Admissible, Coniinued. 
of facts showing local option election invalid, when, 79- 
677. 

when, to show what was issue in a former suit pleaded in 
estoppel, 80—651. 

exception to rule that written evidence cannot be contra- 
dicted by proof of verbal agreement, 81—422. 

as to testator's intention admissible to show and explain 
latent ambiguity, 81—687. 

to prove consideration of post-nuptial settlement, 81—751. 

what, to prove things stolen on trial for burglary, 82—183. 

to show deed delivered on day other than date and real con- 
sideration, 82—352. 

to prove deed by wife's father during coverture was an ad- 
vancement to wife, 82— .352. 

to prove resulting trust. Proof must l)e clear, 82—376. 

to prove circumstances under which equivocal writing made, 
82 — 462. 

to prove contents of will record of which is lost, 82—776. 

to Tehut prima facie evidence of suretyship, 83—679. 

to prove assignor waived rule requiring assignee to use dili- 
gence to collect bond assigned, 84—790. 
b. Not Ailmi^Hihle : 

to show privy examination of wife regularly taken, 75—594. 

to supply defects in will or show different subjects were 
meant, 76—386. 

exception to rule excluding parol, as to intention of testator, 
76-386. 

to contradict or vary writing. Exception in case of in- 
surance policy, 76—575. 

to establish equitable estoppel, when, 76—284. 

to vary unambiguous writing, 74—413. 

to contradict or vary writing, 79—387. 

statements as to age of insured made before and after appli- 
cation for insurance, 79—421. 

when, to contradict, vary or affect writing, 80—259. 

to prove testator's intentions except in case latent am- 
biguity, 81—687. 

to contradict, vary, add to or alter written instrument, 82— 
352, 462. 
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EVIDENC^E, Parol, Not Admissible, Cmtimed, 
to prove obli|?ee agreed not to sue on bond when it was^ 

made, 83—504. 
in construction of this lease, 84 — 271. 
9. Sufficiency : 
what possession &c, sufficient to show genuineness of deed^ 

75—551. 
on what evidence new trial ordered, when not, 75 — 811. 
burden is on cestui que trust to charge trustee with "doubt- 
ful'' rhoses, 7G— 365. 
burden is on debtor paying one not holding note to prove 

his right to collect, 76 — 614. 
effect &c. if adverse party's, different on second trial from 

first, 76—629. 
burden is on debtor to prove sum named in written security 

incorrect, 76 — 668. 
triLst to secure note not sufficient, of covenants broken, 78 — 

57. 
resulting trust may be established by parol, 78 — 76. 
what, sufficient to prove marriage. How provable. Eule 

same in criminal ca^sCvS, 78 — 242. 
what necessary to prove a sale was by sample, 78 — 254. 
circumstantial, here sufficient to justify verdict of murder 

in fii*st degree, 78 — 400. 
what, necessary to sustain charge of intermarriage of white 

person and negro, 79—213 ; 80—538. 
what, necessary to sustain indictment for lascivious cohabi- 
tation, 80—18. 
what, of fraud sufficient. Fraud proved here by circum- 
stantial, 80—307. 
clear and strong, necessary to prove deed absolute on face a 

trust, 81—132. 
how, of grantee's declarations in favor of resulting trust 

received in such case, 81 — 132. 
no, necei^sary if bill, answer and exhibits identify land sued 

for, 81—600. 
testimony here admissible but insufficient, 82 — 776. 
does not support claim here that note was a gift &c., ^4 — 
341. 
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EVIDENCE, Continued. 
10. In Criminal Cases: 

on what evidence new trial ordered. When not, 75 — 811. 

what questions to expert proper if defence of murder is in- 
sanity, 75 — 867. 

bill of exceptions to exclusion of, must show relevancy of 
that excluded, 75 — 867. 

what, improper on indictment for extorting money by 
threats, 75—856. 

in trial for running lottery witness need not testify if he 
will criminate himself, 75 — 892. 

rule in appellate court if evidence is certified in criminal 
cases, 75—909. 

postmaster competent witness as to mattei'S outside affairs 
of oflace, 77—344. 

when judgment reversed if evideru^e certified, when not, 
77—344, 692. 

doctrine of "approvement" not law in Virginia. Case not 
within doctrine, 77—590 ; see 2 V. C. 492. 

when, of accomplice admissible. Person not tried with de- 
fendant not incompetent on ground of interest, 77 — 590. 

when infant competent witnc^ss. when not, 77 — 590. 

witness cannot be examined ius to competency before jury 
after court has decided it, 77 — 590. 

any, tending to show relations of principal witli accessory 
admissible, 77 — 590. 

statements of conspirator after conspinioy accomplished in- 
admissible, 77 — 590. 

when declarations of injured party admissible as part of ren 
(jentiVj when not, 77 — 681. 

that witnesses of accused conflict with his, on former trial 
imulmissible, 77 — 681. 

that witness received letter describing stolen property ad- 
missible, 77 — 692. 

ownership of stolen property established by son of owner, 
when, 77 — 692. 

rule as to proof of marriage in criminal cases, 78 — 242. 

circumstantial, justified this verdict of murder in first de- 
gree, 78—400. 

threats by deceased admissible to show prisoner had ground 
to fear harm, 78—732. 
9 
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EVIDENCE, In Cbiminal Cases, Continued 

refusal of court to instruct jury to disregard heai'say, after 
plea of guilty no error, 78 — 212. 

what necessary to make facts part of the res gestw, 78 — 287 ; 
see 28 G. 942. 

as to admissibility of record of conviction on petition of 
owners of vessels violating oyster laws, what admissible, 
79—5. 

what, necessarj' to sustain charge of intermarriage of white 
person and negro, 79 — 213 ; 80 — 588. 

when proof of dangerous character of deceased admissible, 
when not ; nature of such evidence, 79 — 374. 

proceedings before coroner inadmissible, so opinion of wit- 
ness as to such proceedings, 79—550. 

what necessary to sustain indictment for lascivious cohabi- 
tation, 80—18. 

what, as to blood admissible in tiial for murder though no 
analysis had, 80 — 287. 

cumulative, inadmissil>le after argument commeuce<l, 80 — 
287. 

counsel cannot relate prisoner's version as his statement if he 
cannot testify, 80—287. 

that crime was committed within county necessary. Strong 
jnesumption raised by the, sufficient, 81 — 159. 

identity must be shown to avail of defence of formerly in 
jeopardy, 81—209. 

burden of proof of intoxication or insanity is on prisoner, 
81—283. 

what not leading questions, 81 — 787. 

whole, and not part, of piisoner's statement should be used, 
81—1. 

accused cannot prove self-servient declarations, 81 — 374. 

asking prisoner to write name forged Is not compelling him 
to testify against himself, 81 — 374. 

statements of witness out of court not admissible to support 
his evidence in court. Exception, 81 — 488. 

when and for what letters from accused admissible in mur- 
der case, 81 — 787. 

case of murder in first degree fully warranted by circum- 
stantial, 81—787. 
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EVIDENCE, In Criminal Cases, Cantinued. 

what parol, admissible to prove things stolen in trial for 
burglary, 82—183. 

effect of possession of stolen goods on trial for burglary, 82 
—183. 

prosecutrix in rape cannot be cross-examined as to her chas- 
tity, 82—334. 

what admissible as part of res gestce in trial for murder, 82 
—554. 

to prove witness ^' given to rows" inadmissible, when, 82 — 
554. 

what statements of deceased inadmissible in murder case, 
83—51. 

note of deceased only admissible as matter of defense, when, 
83—51. 

circumstantial, acted on with utmost caution. Guilt not 
proved here, 83 — 326. 

threats to burn house near one burned admissible, 83 — 581. 

as to admission of, as to chastity of prosecutrix in rape case, 
84—1. 

not sufficient to convict of felonious assault here, 84 — 492. 
EXCEPTIONS ; nee BUI of Exception. 

to exclusion of testimony must show relevancy of that ex- 
cluded, 75—867. 

to commissioner's report cannot be fii-st made in appellate 
court save for errors on its face, 75 — 534. 

that cause was prematurely heard too late if first made in 
appellate court, 76--240. 

should specify grounds of objections, 76 — 345 ; see 29 G. 55! 

received after commissioner's report confirmed, when, 76 — 
614. 

bill of, may be prepared and signed at any time during term, 
77—250. 

points decided by lower court cannot be passed on above 
unless, taken before jury retired, 77 — 250. 

when court may refuse to certify facts and must certify evi- 
dence, 77 — 250. 

appellate court will notice error on face of account though 
no, taken, 78 — 164. 

distribution by administrator before report does not prevent, 
to it. When, in time, 78—215. 
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EXCEPTIONS, Continued. 

it is too late to object to commissioner's report in appellate 
court if, do not show errors, 82 — 309. 

to fee of ex)mmissioner cannot be first made in appellate 
court, 83—349. 

to commissioner's report cannot be first ^made in appellate- 
court, 84—198. 

EXECUTION ; see Sale. 
sheriff may buy debt for which he has an, 75 — 757. 
what is a satisfaction of an ; levy is not, 75 — 757. 
if levy abandoned other creditors may seize property, 75 — 

757. 
laborer's $50 exemption cannot be waived so as to make, a 

lien on it, 75—922. 
if sheriff levies and goes out of office can successor levy 

junior, sell &c. !, 77—142. 
as to priority of, of different dates levied on stock of goods, 

77—142. 
when sheriff not allowed to amend return on, 77 — 142. 
when takes funds of railroad in bank in preference to trust 

creditoi^, 81—388. 
what proceedings in chancery did not suspend right to sue 

out, 82—349. 
when presumed to have reached sheriff's hands after stay 

law passed and return valid, 83 — 033. 
Avithin what time alias may issue, S3 — 533. 
EXECUTOR ; see Personal Representativp. 
EXECUTORY DEVISE ; see Will. 

nature of ; transmissibility. Efiect of, here, 81 — 265. 
EXEMPTION ; see IfomeHtead 
laborer's *50, cannot be waived so as to make execution a 

lien on it, 75—922. 
clause in tax ordinance did not invalidate it, 7() — 325. 
of Richmond & Petereburg Railroad Company from taxa- 
tion a contract and cannot be repealed, 81 — 355. 
EXHIBIT. 

is a part of bill in chancery, when, 81 — 422. 
EXPERTS ; see Ucidenre. 
EXTORTION, 
what evidence improi)er on a t:ial for extoitirg money by 
threats &c., 75 — ^i){}. 



FEES— FIDUCIARIES. 133 



F. 



PEES. 

how counsel, paid if allowed in creditors' suit to subject 
property, 76 — 802. 

clerk can only tax attorney's, fixed by law. Contracts for, 
of counsel enforced as other contracts, 80 — 475. 

client must pay, of attorney though he is practicing with- 
out a license, 80 — 475. 

creditors have no right to be reimbursed by debtors for 
counsel, 80 — 867. 

attorney of losing party not allowed, from recovery of win- 
ning party, 81 — 174. 

as to allowance of, to counsel in creditors' suit, 81 — 621. 

commonwealth may recover from attornej- general fees im- 
properly paid him, 84 — 26. 

,when dejure officer not entitled to, pending appeal, 84 — 923. 
EELONY ; see Criminal Jurisdiction and Proceedings. 

if process in debt is served on defendant same day he is 
convicted of, judgment not void, 75—480. 

principal in second degree punished as if in first, 75 — 885. 

when boy under twelve not convicte<l as principal in second 
degree of attempt to commit rape, 75 — 885. 

accessory to, can only be prosecuted as such. What neces- 
sary to conviction, 75 — 925. 

person to be tried for, entitled to examination before jus- 
tice, 81—159. 
FEME COVERT ; see Husband and Wife. 
FERRY. 

what a compliance with Code 1873, ch. 64 § 12, as to estab- 
lishment of, 77 — 324. 

county court can establish. What error of said court re- 
viewable on appeal but no ground for attack on its judg- 
ment, 77—324. ^ 

jus disponendi not incident to ownership of, as a public trust, 
77—214. 

FIDUCIARIES; see Guardian; Personal Represoitative ; Trus- 
tee. 
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FIERI FACIAS ; see Execution. 
FISHERIES. 

State can regulate, 76—989. 
FISHIXG. 
what reserved as common for, by act 1780, 75 — 150. 
Marylander liable for, in violation of Code 1873, ch. 100, 
75— 9ai. 
FORCIBLE ENTRY, 
may be enjoined without regard to true owner of title, 82 — 
474. 
FORCIBLE ENTRY AND DETAINER; see Ejectment ^ Un- 

lawful Entry and Detainer. 
FORECLOSURE ; see Deed of Trust; Mortgage. 
FORFEITURE; see Land; Penalty; Taxes. 
act of 6 March 1880, as to, of vessels violating oyster law, 

void, 76—989. 
cargoes of vessels violating oyster law are not forfeited, 

76—1002. 
cannot be adjudged by legislative act. There must be a 

judicial hearing, 76 — 989. 
in cases of doubt court leans against, of insurance policy, 

76 — 575. 
Code 1873, ch. 15, § 13, as to mitigation of penalties applies 
to, in civil and criminal cases, 79 — 597. 
FORGERY ; see Criminal Jurisdiction and Proceedings. 
asking accused to write name forgeil is not compelling him 

to give evidence against himself, 81 — 374. 
charge of, of check and endorsement in one count is no mis- 
joinder, 81—374. 
FORMER RECOVERY; see Action; Bar; Estoppel. 

as to bar of former judgment, 76 — 777, 809. 
FORTHCOMING BOND ; see Bond. 

when not a satisfaction of the debt, 75 — 757. 
FRAUD ; see Deed ; Deed of Trust ; Fraudulent Conveyance ; 
Statute ff Frauds. 
judicial sale set aside for concealment by purchaser of a 

cave on the land, 75 — 455. 
on what grounds judicial sale set aside for, 75 — 455. 
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FRAUD, CoiUinu^d. 

law does not protect perpetrator of, to extent of his invest- 
ment and he cannot claim a resulting trust for his bene- 
fit^ 75—613. 

what bill to impeach decree for, should state, 75 — 690. 

such bill filed without leave of court. If decree was ob- 
tained by, court restores parties to former position, 75 — 
690. .' 

what statements by plaintiff are a, on defendant, 75 — 690. 

what required to rescind executed contract of sale on ground 
of, in its procurement, 76 — 594. 

what preference of creditors not ; what instructions as to, 
erroneous, 76 — 269. 

deed executed through, of grantee is not an estoppel but 
set aside, 76 — 254. 

overvaluation unless fraudulent does not vitiate insurance 
policy, 76 — 575. 

equity will not decree payment of judgment obtained 
through neglect or, of personal representative, 76 — 678. 

in execution, but not in procurement, of writing may be 
shown under plea of nan est factum. How, in procure- 
ment shown, 76 — 225. 

bill alleging, dismissed there being a remedy at law, 76 — 411. 

equity has jurisdiction in cases of, if person found though 
land lie without jurisdiction of court, 76—21. 

contract rascinded and repayment ordered on ground of, 77 
—540. 

what false representations ground for rescission of contract 
on ground of, 77 — 540. 

what circumstances indicate, sufficient to set aside a convey- 
ance, 77 — 827. 

what misrepresentations sufficient to support action of de- 
ceit, or to have contract rescinded, 78 — 65. 

unless inadequacy of consideration amount to, it is no 
ground for rescission of contract, 78 — 65. 

to constitute, seller must know representations are false, 78 
—254 ; see 15 G. 572, 582. 

not presumed. Must be clearly proved by party alleging it, 
79— :}81. 

what evidence of, sufficient. Proved here by circumst^intial 
evidence, 80 — 307. 
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FRAUD, Continued. 

not assumed on doubtful evidence. Mast l>e distinctly al- 
leged and clearly proved, 80 — ^355. 

cases of, not within statute of limitations. Statute will not 
begin to run until discovery of, 80 — 789. 

vendees estopped by lapse of time &c. from setting up de- 
fence of, 81 — 524. 

what necessary to set aside a sale on ground of, 81 — 524. 

charge that deed was, cannot be first made in appellate 
court, 81 — 711. 

what are, Mhat are not, badges of, 82 — 291. 

never presumed. Alleger of, must prove it clearly, 82 — 
394, 573. 

fraud and damage must concur before right of action ac- 
crues, 83 — 1. 

it is essential element of, that artifices employed were suc- 
cessful, 83—1. 

when contract rescinded for false representations. When 
for matter of opinion, 83 — 397. 

stated account binds parties unless there is mistake or, 83 — 
432. 

not proved here. Loase declarations not proof of, 83 — 4^51. 

what usual badges of, in a conveyance. What makes prhna 
facie case of, calling for explanation, 83 — 478. 

must be clearly proved. Burden of proof. When it shifts, 
&c., 83—478. 

not put in issue by pleadings cannot be shown by deposi- 
tions, 83 — 708. 

defendant paHiceps fraudiH cannot make defense of, 83 — 768. 

purchaser at judicial sale entitled to relief if he prove, 83 
—331. 

presumed from circumstances here, 84 — 87. 

replication to plea of statute of limitations that suit was 
brought in 5 years after discovery of, not sustained by the 
evidence, 84 — 227. 

no, in this conveyance by wife to husband presumed or 
proved, 84—612. 

deed set aside for, here, 84 — 034. 

burden of x^roving is on alleger and must be clear, not 
l>roved here, 84 — 685. 
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FEAUDULENT CONVEYANCE; see Deed; Deed of Trust; 

Fraud; Statute of Frauds. 
deed not held fraudulent for inadequacy of price, 75 — 223 ; 

76—744. 
what provisions afi to disposition and winding up estate do 

not make trust fraudulent on its face, 75 — 390. 
fraud not presumed, must clearly appear, 75 — 390. 
voluntary conveyance only void as to existing creditors, 

75—563. 
in such case donee's purchaser not affected by subsequent 

alienation of donor, when, 75 — 563. 
perpetrator of fraud not protected to extent of investment, 

75—^13. 
post-nuptial settlement void againsb creditors. Presumed 

voluntary unless consideration proved, 75 — 663. 
averment that assignee was duly appointed &c. necessary 

in suit to set aside deed of bankrupt. When too late to 

file supplemental answer in such suit, 76 — 187. 
when and as to whom loan of chattels void, 76—233. 
design ou paJt of debtor to prevent application of property 

to debts necissary to avoid deed. He may prefer credi- 
tor. Deed liere valid, 76—269. 
a judgment cm not be questioned in suit to subject property 

to its lieu, 76 — 587. 
deed made to defeat recovery of damages in action for a 

tort void. Intent need not be expressly proved, 76 — 587. 
deeds held made on secret trust and void as to all creditors, 

76—587. 
Code 1873, ch. 146 5^ 16 refers to suits to annul voluntary 

conveyances by debtor to third persons, 76—254. 
suit to set luside deed barred by statute of limitations here. 

Statute runs from dftfe of execution of dred, when, 76 — 678. 
deed procnied by i)urehiiser by fraud set aside, 76 — 254. 
when, in suit to set aside deed, commissioner may examine 

books &(•-. outside of State, 77 — 558. 
what circumstances indicate fraud sufficient to set aside 

deed, 77- 827. 
deed with powers inconsistent with its purposes is void as 

to creditors and purchasei-s, 78 — 8, 468. 
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FRAUDULENT CONVEYANCE, Continued, 

burden of proving post-nuptial settlement to be for consid- 
eration is on party claiming under it, 78 — 460 ; see 75 — 

663. 
claim for damages for breach of contract to marry protected 

against by Code 1873, ch. 114, ^ 1, 78—468. 
deed reserving inconsistent powers adequate to defeat its 

avowed object is void as to creditoi-s and purchasers, 79 — 

19. 
when deed is annulled as a, grantor may claim homestead 

in property sought to be conveyed, 79 — id, 
settlement on woman in contemplation of marriage valid 

unless her knowledge of intended fraud proved, 79 — 92. 
what notice of such fraud not binding on her, 79 — 92. 
what evidence of fraud sufficient. Ca^se t)f fraud proved 

by circumstantial evidenc^e, 80—307. 
what proof necessary to set aside deed. Purchaser must 

know of grantor's fraud. Knowledge not proved by cir- 

cumstancas of suspicion, 80 — 103. 
deed of trust reserving property to grantor for three years 

not fraudulent j>er «^, 82 — 291. 
demurrer to cross-bill not averring deed was fraudulent 

good. Deed here not proved fraudulent, 82 — 484. 
deed valid, no fraud, and stock of a corporation a valid con- 
sideration, 82—876. 
collusion to annul deed to wife proved and deed held good, 

82—966. 
deed profCvSsedl}' to secure creditors expressly or impliedly 

reserving to grantor powers inconsistent with purpose 

void, 82—316. 
if, annulled at suit of creditor grantor not estopped to 

claim homestead, 83 — 371. 
grantee must be proved to have notice of grantor's intent, 

83—478. 
voluntary conveyance is void as to existing, but not as to 

subsequent creditors, unless actually fraudulent, 88 — 227. 
deed set aside for fraud, insanity, undue influence &c., 84 — 

87. 
trust not held fraudulent -by implication by decree here,. 

84-318. 
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FRAUDULENT CONVEYANCE, Contmueil 
deed void here, grantee disclaiming title &c., 84 — 603. 
deed here given for fictitious debt &c. and fraudulent, 84 — 

634. 
proof to set aside deed must satisfy chancellor's conscience, 

is genei'ally circumstantial, deed set aside here, 84 — 726. 
endorsement of bond by husband to wife invalid, why, 84 — 

731. 
post-nuptial settlement on wife here a, 84 — 813. 
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G. 



GAMING. 
Code 1873, ch. 195 §20, protecting witnesses in cases of, 

does not apply to lotteries, 75 — 892. 
witness in prosecution for unlawful, cannot refuse to testify 

on ground he will criminate himself, 78 — 490. 
GARNISHMENT ; nee Attachment. 
process of, at law will not lie against a personal I'epresenta- 

tive, 76—678. 
judgment on such a, void and equity will not enforce it, 76 

—678. 
fuuds in hands of U. S. Soldiers Home not liable to, 81 — 568. 
garnishee not agent of debtor in foreign attachment, 82 — 

359. 
GIFT, 
when parol, valid quoad creditors of donor, 76 — 72. 
insolvent debtors cannot release or give away rights. Com- 
mittee of lunatic cannot give him free board and thus 

make sureties on his bond liable, 76 — 731. 
what a loan of chattels and not a, 7(5 — 233. 
when parol, of land sustained and conveyance compelled, 

79—60. 
when conveyance of land claimed under parol, compelled, 

when not, 82 — 371. 
when expenses for improvements in such case not allowed, 

82—371. 
when gift of chases in action valid, when not, 83 — 791. 
created no trust lien on land here, 84 — 259. 
evidence does not support claim that note was a gift, 84 — 

341. 
endorsement of bond by hni>l)and held not a, to wife, why, 

S4 731. 
GOVERNOR. 

cannot return bill at request of legislature, it lK»comes a law 

unless vetoed, 76 — 876. 
power of, as to appointment of visitors to Medical College 

of Virginia, 77 — 415. 
resolution of one house of legislature authorizing, to employ 

counsel is void, 83 — 882. 
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GRAND JURY ; see Jury. 
what objections to, no ground for plea of abatement to in- 
dictment, 76—1007. 
GRANT ; see Emdeiice ; Patent 
what lands reserved from, under act of 1780, 75 — 150. 
when easement over other land passes with, 76 — 299. 
general grant of power carries means to effectuate purpose 

of, 77—488. 
GUARANTY. 
diflPerence between an assignment and a. 75—651. 
endorser of bond held bound as guarantor, 75 — 651. 
creditor can sue in equity against estate of deceased joint 

guarantor, and may also sue surviving guarantor at law, 

77—631 ; see 33 G. 471. 
how letters of credit construed and their eifect. Letter held 

a, until revoked. Liability ceased on revocation, 83 — 35. 
GUARDIAN ; see Infant. 
when father who is, not allowed f^r maintenance of ward, 

77—163. 
when not liable for loss of ward's money though deposited 

in his own name, 77 — 376. 
(Je facto liable for rents and profits received, 77 — 753. 
when allowed to offset advances to ward's husband against 

rents &c. due by, 77 — 753. 
neither statute of limitations nor lapse of time runs against 

ward in such case, 77 — 753. 
held not liable for investment. Liable only for good faith 

and ordinary prudence, 78 — 297 ; see 21 G. 733. 
sale of ward's land by county court in 1863 valid, 75—671. 
stay period eliminated from time in which suit may be 

brought, 79 — 627. 
neither ward nor his land liable for expenses in excess of his 

income. When and how personalty and land of ward may 

be sold by court, 79 — 542. 
administrator buying interest of adult heirs in land held 

guardian de facto of infant heirs, 82 — i55. 
appropriating assets of ward liable even if he reacquires 

them, 78 — 574. 
cannot buy land with ward's money except by previous or- 
der of court. Vendor to, liable to ward in such case, 

79—73. 
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GUARDIAN, Continued. 
liable for payments made him before his appointment, 79 — 

101. 
joint decree may be had against, and sureties in suit by 

ward, 80—524. 
will construed. What allowance for education of ward 

proper here, 82 — 79. 
bequest held accepted with burden of education &c. of 

ward, 82—79. 
decree against administrator of de facto guardian proper to 

avoid circuity of action here, 82 — 455. 
liability of guardian in this case, 82 — 706. 
GUARDIAN AD LITEM, 
when answer of, presumed regularly filed though not among 

papers, 81 — 524. 
when necessary to appoint, for insane defendant, 81 — 588. 
neither infant nor, can consent to decree of sale, 83 — 81. 
in suits affecting infants notice of taking accounts must be 

served on, publication of notice not sufficient, 83 — 715. 
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H. 



HABEAS COEPUS. 

remedy for errors of courts of competent jurisdiction is by 

writ of error or appeal not by, 80 — 314. 
if court has not jurisdiction, or statute authorizing proceed- 
ings is void, is proper, 80 — 314. 
aunt allowed custody of child in preference to father, 82 — 

433, 567. 
rule as to custody of infants. When rule ceases, 82 — 433, 
567. 
HAIS^DWETTIKG ; ftee Emdence. 
as to evidence of experts in regard to, 82 — 1. 
what answer makes proof of genuineness of, necessary, 82 — 

727. 
practice is to refer question of genuineness of, to a commis- 
sioner, 82 — 727. 
HAEBOE COMMISSIONEES. 

authority of, of Norfolk and Portsmouth, 77 — 188. 
HEAEING OF CAUSE ; see Trial 

may be ten days after return of commissioner's report, 75 — 

200. 
on merits may be thirty days after service of process, when, 

76—708. 
exception that, was premature first made in appellate court 
too late. Treated as if by consent, 76 — 240 
HEAESAY ; nee Evideme. 
HEIE; see Children ; Descent; DiHtribution ; ^Vill, 

when land sold by, pending creditors' suit liable for ances- 
tor's debts, when not, 75 — 274. 
when proceeds of laud sold by, applied to pay his portion 

of ancestor's debts, 75 — 274. 
judgment by default against personal representative not 

evidence in suit against, 76-^36. 
husband died in 1865, ejectment by wife's, in 1877 not barred 

by statute of limitjitions, 76 — 187. 
decree to sell share of, in ancestor's lands to pay debts of^ 
before an account of debts and advancements of ancestor 
taken is erroneous, 79 — 220. 
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HEIE, Continued, 
when, who makes improvement on land bought of oo-heirs. 

afterwards taken to pay ancestor's debts not allowed 

therefor, 79—415 ; see 23 G. 266. 
' judgment V8. personal representative not evidence against, 

not a party t> suit, 80 — 627. 
suit vft. personal representative and, to subject decedent's 

land to such judgment maintainable if the debt is proved 

otherwise than by the judgment, 80 — 627. 
word is nomen colledimim interchangeable with its plural and 

rice rersay 83 — 7241 
devise to heirs of testator on death of life tenant held to 

mean heirs at testator's death not at death of life tenant, 
^^ 83—724. 

judgment against administrator not evidence against, when^ 

83—81. 
HEREDITAMENTS ; see Incorporeal Hereditament, 
statute of limitiitions makes difference between corporeal 

and incorporeal, 80 — 710. 
statutory period prevails as to possession requisite to give 

title to corporeal, 80 — 710. 
twenty years advei-se possession of incoi-poreal, conclusive 

presumption of title, 80 — 710. 
what possession of water on another's land gives right 

thereto, 80—710. 
HIGHWAY ; nee J^oad, 
when purchaiser takes subject to ejisemeut of a, when not, 

75—258 ; see 23 G. 1. 
when easement of a, not covered by covenant against incum- 
brances, 75 — 258 ; see 23 G. 1. 
over lot is breach of covenant of quiet enjoyment &c., 84 — 

217. 
what a dedication and acceptance. Advei-se possession gives 

no title to. Unauthorized obstruction in, an indictable 

nuisance, 84 — 337. 
city can remove obstruction in a street, 84 — 337. 
HOMESTEAD, 
debtor cannot squander one and take another. Mtiy add to 

original, enough to make it $2,000, 76 — 218. 
how property applied to debts if some waive, 76 — 218, 240. 
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HOMESTEAD, Continued, 

allowed citizens, change of domicile from State ends, 76 — 
428. 

removal from State without ceasing to be a citizen no aban- 
donment of, 76 — 428. 

liens on bankrupt's, enforced in State courts, when. As- 
signee has no interest in it, 76 — 809. 

right of waiver of, rights of creditor holding waiver, 78 — 
82 ; see 27 G. 356. 

how estate distributed if some debts waive, and some not, 
78—82 ; see 76—240. 

not allowed against judgment for damages for breach of 
promise, 78 — 468. 

mode of claiming. Legislature may prescribe mode &c., 79 
—19. 

grantor may claim, though deed of it made by him set aside 
for fraud, 79 — 49. 

jurisdiction of court of appeals not affected by claim of, in 
lower court, 79 — 540. 

waiver of, constitutional and good whether made before or 
after it is set apart, 81 — 44. 

annulling of fraudulent deed does not prevent grantor from 
claiming, 83 — 371. 

allowance in bankrupt court of part of, does not affect light 
to balance, S3 — 371. 

I>erson be(*onnng householder &c. after judgment lien fast- 
ened on his land cannot claim, against the lien, 83 — 704. 

what assignment of, proper here, 83 — '^S\i. 

how bond omitting waiver of, made sufficient, 84 — 648. 

laid off* to husband not continued to widow, when, 84 — 895. 

appeal lies from decree allowing, in land of ani/ value, 84 — 
895. 

HOMICIDE; nee Vnnihud Jurisdiction and ProceedingH ; Mur- 
der. 
defined. What a justifiable, 81 — 1. 
case of nuirdt^r. in second degrei*, 82 — 554. 
case of murder in firat degree sustained by circumstantial 
evidence, 83 — 51, 689. 
HOSPITAL. 

right of Richmond to establish, here, 83 — 204. 

10 
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HOUSE-BEEAKING. 

possessiou of stolen goods not prima facie evidence of, 77 — 
411 ? see 28 G. 969. 
HUSBAND AND WIFE; see AHmony ; Chose in Action; 
Divorce; Dower; Evidence; Marriage; Widow; Witness. 

1. In General. 

2. Rights of Husband. 

3. Reghts of Wife. 

4. Conveyances by and to. 

5. Suits by and Against; 

6. Separate Estate of Wife. 
1. In General: 

what deed of trust by partners not a reduction into posses- 
sion of equitable claim of wife of one of them, 75 — 137. 

marriage contract subjecting wife's property alone to her 
debts does not relieve husband of liability therefor, 75 — 
380. 

when insolvent husband may settle on wife estate of which 
he is distributee, 76—758 ; see 15 G. 363. 

when husband and his creditor incompetent to testify as to 
settlement on dee^ised wife, 76 — 758 ; see 12 G. 372. 

what not settlement of curtesy on wife but sale of her land 
and husband's interest in it, 76 — 744. 

Ciiu testily in own behalf but not for nor against each other, 
76-225, 833. 

decree allotting wife's land to husband gives him no title, 
76—487. 

curtesy initiate abolished by act of April 4, 1877, 77 — 639. 

curtesy, dower and maintenance of wife barred by a divorce 
a vinrnlo, 79 — 182. 

effect of note or general engagement of a wife on her sepa- 
rate estate, 79 — 617. 

married woman's act construed, 80 — Siy. 

equity will not compel performance of a contract to convey 
wife's lands, 80—604. 

equitj' will enforce parol trust if wife joins hiLsband in con- 
veying her land on condition that proceeds shall be paid 
on debt binding land of her children, 80 — 524. 

husband has no control over property conveyed in trust for 
separate use of wife and her issue, 81—380. 
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HTJSBAND AND WIFE, Ix General, Continued, 

neither competent witness if both interested in result of 
suit, 81—317. 

specific performance by, to sell wife's lands cannot be de- 
creed, 81—395. 

note payable to wife but delivered to husband and lost void, 
when, 81 — 777. 

wife competent witness in such case as she had no interest 
in note, 81 — 777. 

post-nuptial settlements presumed voluntary'. Considera- 
tion must be proved ; how for recitals in, evidence of val- 
uable consideration, 81 — 317. 

husband not competent witness to prove consideration of 
post-nui)tial settlement on wife though she be dead, 81 — 
751. 

such consideration may be proved by parol. Settlement 
upheld here, SI — 751. 

as to competency of, at common law and by statute, 82 — 122. 

wife cannot teslify in suit to recover damages for injury to 
her pei-son, 82 — 122. 

gift by wife's father to husband held an advancement to 
wife, 82—352. 

parol evidence admissible in such case to show deed in- 
tended as advancement, 82 — 352. 

neither competent witness in suit as to validity of deed to 
them, 82—484. 

when purchaser from husband of wife's land can have price 
refunded. 82—090. 

wife can testify in suit to recover separate estate, husband 
cannot. He is joined for conformity and not liable for 
costs, 82—817. 

suit to annul post-nuptial settlement brought by collusion 
of husband and creditor dismissed, 82 — 966. 

incompetent witnesses in suit to annul post-nuptial settle- 
ment, 83—227. 

must be joined in suit to recover wife's property, 83 — 445. 

husband competent to prove defendant purchasei-s had no- 
tice of plaintiff's claim here, wife being dead, 84 — 130. 

gift to husband for benefit of wife &c. created no trust lien 
on land here. 84 — 259. 

insulting letter sent man's wife is libellous and actionable, 
84—664. 
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HUSBAND AND WIFE, In General, Continued. 
makers of joint note, neither competent witness, 84 — 685. 
wife's money used by husband presumed his, when, 84 — 813. 

2. Eights of Hi sband : 

insolvent husband may settle on wife estate of which he is 
distributee, 76—758 ; see 15 G. 363. 

since act April 4, 1877, husband has no interest in wife's 
land during coverture, 77 — 639. 

what acquisitions of husband not include^ in allowing ali- 
mony, 79—182. 

curtesy, dower and maintenance of wife barred by a divorce 
a vinculo, 79 — 182. 

husband giving separate estate to wife excludes himself from 
curtesy, 84—130. 

3. Eights of Wife : 

what deed of trust by firm not a reduction into possession 
of equitable claim of the wife of one partner, 75 — 137. 

wife buying claims against husband entitled to benefit of 
them,' 75—390. 

wife who has relinquished dower may redeem mortgage, 
75—407. 

wife can recover dower if certificate of privy examination 
not correct, 75 — 594. 

decree allotting wife's land to husband gives him no title, 
76-487. 

devise in trust for wife ^'and her imue^^ and over if she die 
without issue vests fee defeasible in her. She may charge 
such estate with debts, 76 — 791. 

when wife entitled, on rehearing of decree granting hus- 
band a divorce, to alimony, 79 — 182. 

what acquisitions of husband not included in allowing ali- 
mony, 79 — 182. 

curtesy, dower and alimony barred by a divorce a vinculo, 
79—182. 

specific performance of contract made by husband to sell 
wife's land not decreed, 79 — 305. 

estate for sole and Separate use of wife and children forever 
gives no estate to children, 79 — 537. 

rights and liabilities of wife under married women's acts. 
Her property liable for dam ii^es caused adjacent owner' 
by improvements on her lot, oO— 80. 
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HUSBAND AND WIFE, Eights of Wife, Continued. 

e(iuity will enforce parol trust if wife joins husband in con- 
veyance of her land on condition that he apply proceeds 
to debt binding her children's land, 80 — 524. 

equity will not decree performance of contract to convey 
wife's land, 80—604. 

powers of wife under this settlement. Mortgage made by 
trustees of wife ultra vires and void here, 83 — ^386. 
4. Conveyances by and to : 

what deed of trust by firm not a reduction into possession 
of equitable claim of wife of one partner, 75 — 137. 

marriage contract subjecting wife's property alone to her 
debts does not relieve husband from liability therefor, 
75—380. 

parol evidence inadmissible to show privy examination of 
wife was regularly taken, 75 — 594. 

settlements all voluntary unless shown to be for valuable 
consideration, 75 — 663. 

parties on whom settlement made can show satisfaction of 
debt by a new security, 75 — 726. 

when husband may settle on wife estate of which he is dis- 
tributee, 76 — 758 ; see 15 G. 363. 

what not settlement of curtesy on wife but a sale of her 
land and husband's interest in it, 76 — 744. 

defective execution of a power by wife aided, when, 79 — 43. 

wife may alien separate estate unless restrained by instru- 
ment creating it, 79 — 537. 

equity will not decree performance of contract to convey 
wife's lands, 79—305 ; 80—604 ; 81—395. 

wife charging her property for husband's debts has the 
rights of a surety, 80—369. 

mortgage made by trustees of wife ultra vires and void here, 
83-386. 

deed of wife passes no interest until property admitted to 
record as to both, 83 — 589. 

deed of wife does not operate by reason of any covenant or 
warranty therein, 83 — 589. 

record of deed of, after its cancellation is void, 83 — 589. 

gift by husband to wite excludes him from curtesy, 84 — 130. 

gift by husband to wife construed to be for her separate use, 
84—130. 
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HUSBAND AND WIFE, Conveyances by and to, Con- 

finned. 
deed of infant wife how and when avoided hf her and how 

ratified, 84—509. 
no fraud in this deed from wife to husband presumed or 

proved, 84—612. 
deed of trust by, of stock of goods set aside as fraudulent, 

84—726. 
assignment of bond by husband to wife held not a gift to, 

or settlement on, her, why, 84 — 731. 
post-nuptial settlements presumed voluntary, on whom bur- 
den of- proving valuable consideration, S4 — 731. 810. 
when use of wife's money by husband insufficient to sustain 

post-nuptial settlement, 84 — 813. 
5. Suits by and Acjainst : 
marriage contract subjecting wife's property alone for her 

debts does not relieve husband, 75 — 380. 
in such case on bill against both to subject her property 

creditor cannot have a personal decree against them, 75 — 

380. 
liability of husband for wife's debts must be enforced by 

action at law, 75 — 380. 
parties on whom settlements made can show debt was satis- 
fied by a new security, 75 — 726. 
when husband and his creditor incompetent to testify as to 

settlement on deceased wife, 7(> — 758 ; see 12 G. 372. 
can testify in own behalf but not for nor against each other, 

76—225, 833. 
in suit in equity to charge separate estate of wife relief may 

be had against endorser of her note, 76 — 12. 
husband died in 1865, suit by wife's heii-s in 1877 not barred 

by statute of limitations, 76 — 487. 
when both are parties and interested neither can testify, 78 

—468. 
coverture no excuse for delaj' in suing, when. Bill by hus- 
band in right of wife is his bill, she joining for conformity, 

78—529. 
In suit for divorce admissions of plaintiif are admissible to 

sustain answer, 79 — 182. 
on rehearing of decree giving husband divorce wife entitled 

to alimony, when, 79 — 182. 
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HUSBAND AND WIFE, Suits by and Against, Continued. 
answer here treated as a cross-bill, 79—182. 
neither competent witness if both interested in result of 

suit, 81—317. 
specific performance of agreement by both to sell wife's lands 

cannot be decreed, 81 — 395. 
note payable to wife delivered to husband and lost is void^ 

when, 81 — 777. 
wife in such case competent witness as she had no interest 

in ubte, 81 — 777. 
^ife cannot testify in suit for damages for injury to her per- 
son, 82—122. 
in suit for separate a«*tate husband is joined for conformity 

only, and not bound for costs, he cannot testify', she can, 

82—817. 
suit to annul post-nuptial settlement brought by collusion of 

husband and creditor dismissed, 82 — 900. 
husband must join in suit for wife's separate estate, 83 — 145. 
6. Separate Estate of Wife : 
married women's act of April 4, 1877, construed, 75 — 390. 
wife buying claims against husband entitled as against his 

creditors, 75 — 390. 
when bonds held in trust for wife treated as her separate 

real estate, 76 — 758. 
w^hen part of property treated as real and balance as personal 

estate of wife, 7(> — 758. 
in suit in equity to charge, relief against endoi-ser of her 

note may be had, 76 — 12. 
decree allotting wife's land to husband gives him no title, 

76—487. 
settlement by insolvent husband of his uncollected interest 

in an estate good, 76 — 758 ; see 15 G. 363. 
given by this will without restriction of power of alienation, 

76—404. 
devise in trust to wife ^^and her issue -^ and over if she die 

without issue vest defeasible estiite in vrife. She may 

charge such estate with debts, 76—791. 
specific performance of contract to sell wife's land made by 

husband alone not decreed, 79 — 305. 
wife may alien, unless instrument creating it restrain her, 

79—537. 
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HUSBAIfD AND WIFE, Separate Estate of Wife, Cow- 
tinued. 

estate for *^80le and sepai-ate use &c. for wife and children 
forever^' gives no estate to children, 79 — 537. 

effect of note or general engagement of wife on. WTiat 
property subjected, 79 — 017. 

to what creditors of wife entitled if estate settled for mpport 
of wife and children. Rights of specific lienors in such 
case, 79 — 617. 

bill to subject former estate of wife bjid on demurrer, when, 
79—017. 

rights and liabilities of wife under married women's acts. 
Her estate liable for damages to adjacent owner caused by 
improvements on her land, 80 — 80. 

may make, liable for any one's debts unless instrument 
giving it forbids it, 80—309. 

power to dispose ol, in a particular way does not restrict 
general power of alienation, 80 — 309 ; see 70 — 207. 

this not so if settlement is to secure a home for wife and chil- 
dren, 80—309. 

wife charging, to secure husband's debts has all the rights 
of a surety, 80—309. 

husband has no control over proper ♦^y conveyed for separate 
use of wife and her issue, 81 — 380. 

in suit for, husband joined for confoi-mity and not bound for 
costs, he cannot testify, she can, 82 — 817. 

incompetent witnesses in suit to annul post-nuptial settle- 
ment, 83—227. 

must be joined in suit to recover wife's property, 83 — 445. 

may be so limited as to exclude curtesy, 8^^ — ^.392. 

power of alienation is incident to separate estate unless ex- 
pressly or implied rastricted, 83 — 392. 

created by husband excludes him from curtesy, 84 — 130. 

gift by husband to wife construed here to be for her separate 
• use, 84—130. 

deed of, by wife to husband good here, 84 — 012. 
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IDENTITY. 

of prisoner must be proved beyond reasonable doubt, 84 — 
492. 
IMPEOVEMEKTS ; see Ejeetment ; Land; Unlawful Entry and 
Detainer. 
no allowance made for, to one not a bona fide purchaser, 

78—468. 
when heir who buys land of ancestor not allowed for, against 

creditors of latter, 79—415 ; see 23 G. 266. 
when occupier of lands under defective title not allowed 

for, 81—94. 
when purchaser not allowed for, to land, 82—371. 
INCUMBRANCES; see Covenant; Deed of Trust; Ease^neiit ; 
Jiid^nent ; Ijind ; Lien. 
M'hen vendee may set off against vendors claim for purchase 

money incumUrinces paid by him, 80 — 789. 
covenant of w:u*ranty is not a covenant against, 82 — 702. 
highway over lot is a breach of covenant of quiet enjoy- 
ment &c., 84 — 217. 
INCORPOREAL HEREDITAMENT ; see Hereditaments. 

right to quarry limestone will support ejectment, 83 — 817. 
INDEMNITY, 
sheriff allowing debtor to convert property to his own use 
not allowed, as against other creditors, 75 — 1. 
INDICTMENT ; see Cnminal Jurisdiction and Proceedings. 

1. In General. 

2. When Good. 

3. When Bad. 
1. In Genekal : 

same count may charj;e one defendant with murder and 
otheis with being accessories, 75 — 847. 

conclusion of count charging several with murder sur- 
plusage, when, 75 — 847. 

verdict of guilty on one count is an acquittal on the others, 
75—847. 

commitment need not fix grade of offence charged, 75 — 847. 

verdict supported by either count of, is good, 75 — 934. 
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INDICTMENT, In General, Continued. 

for lewd &c. cohabitation may be either joint or separate^ 
77—344. 

verdict for malicious shooting not stating pei-son shot at, 
read in connection with, and held good, 77 — 393. 

requisites of, for burning under act 1877-8 p. 287 &c., 81 — 
110. 

court can reject or accept motion to qua8h, made after plea 
of not guilty, 81—110. 

held to be for house-breaking, not larceny, and good, 81 — 
159. 

cannot be sustained without proof crime was committed in 
the county. Strong presumption raised by the evidence 
sufficient, 81 — 151). 

verdict of murder in first degree on, in common law form 
good, 81 — 787. 

result if one count is bad and general verdivt of guilty and 
punishment fixed under bad count, 81 — 11 ). 

two offences cannot be joined in one count, i)arts of one of- 
fence may be, 81 — 374. 

for forging check and indorsement not misjoinder if charged 
in same count, 81 — 374. 

oifence of selling tax receivable coupons without a license 
nt>t punishable under indictment charging person jus. doing 
business as stock broker without a license, 84 — 303. 

offence of selling such coupons without a license not charged 
in this, 84—303. 

instruction inapi)ropriate to offence charged in, should not 
be given, 84 — 303. 

accused should not be discharged if, for any offence found, 
84—492. 

acts 1877-8 p. 335 S 13 construed, 84—492. 

proof must show offence committed in county and magis- 
terial district wherein, laid venue, Hi — 582. 
2. When Good : 

is good on general demurrer if either count is good, 75 — 934. 

what objections to grand jury no ground for plea in abate- 
ment to, 7(5 — 1007. 

for statutory offence charging offence in language of statute 
is good, 77 — 344. 
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INDICTMENT, When Good, Coidinued. 
in language of act prohibiting marriage of whites and 
• negroes good, 79 — 213. 
what sufficient allegation of ownership of house in, for 

house-breaking, 80 — 598. 
for house-breaking held good, 81 — 159. 
what an indictment for burglary and good, 82 — 183. 
murder in first degree sufficiently charged in this, 83 — 51. 
what, for selling liquor under acts 1885-6, p. 259 § 5, good, 

84—582. 
what, for "boycotting" sufficient, 84 — 927. 
3. When Bad : 
for corrupt misbehavior in office. What it should contain, 

77 — 52. 
for perjury bad, when, time not being truly laid, 78 — 692. 
for failure to lay scienter. In statutory offence must follow 

statute, 78—19. 
INDORSP]MENT ; see Drawer and Endorser ; Endorser ; Prom- 
issory Note, 
INFANT; see Children; Guardian; Heir; Parent a)id Child, 
when, who wjis married woman may avoid her deed, 77 — 65. 
effect of silent acquiescence by, on deed made during in- 
fancy, 77 — 65. 
when competent witness, when not, 77 — 590. 
deed of, voidable, may be affirmed or avoided. No notice 

of disaffirnijince necessary, 78 — 584. 
what not an affirmance of deed by, 78 — 584 ; see 77 — 65. 
liable for fraud or a tort^ not on a contract, 79 — 510. 
administrator not liable for a devastavit, only for a tort, 79 — 

510. 
acctount of, administrator cannot be directed as to receipts 

during infancy, 79 — 510. 
what are necessaries for which estate of, liable, 79 — 542. 
sale of land of, to pay for necessaries not warranted by Code 

1873, ch. 127, p, 79—542. 
answer of, by guardian ad litem presumed tiled though not 

among papers, when, 81 — 5-'4. 
buying land cannot set up infancy against vendor's lien, 

81—524. 
when can file bill of review for any error in decree against 

him, 81—711. 
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INFANT, Conthmeih 

comiug of age and repudiating contract most make restitu- 
tion. No contract made nor consideration received in this 
case, 82—769. 

neither, nor guardian ad litem can consent to decree of sale, 
83—81. 

notice to take accounts must be served on guardian ad litem, 
publication of notice not sufficient, 83—715. 

relief against deed made during infancy refused, 84—154. 

deed of, wife may be avoided when she comes of age and 
discovert, 84—509. 

in such case she may ratify it, how, 84 — 509. 
INJUNCTION ; see Equity. 

1. In General. 

2. Granting of. 

3. Dissolution of. 

4. Practic^e. 

1. In General: 

when easement of drainage protected by, 76 — 299. 

granted by county judge and perpetuated by circuit court 

held good, 76—299. 
•l)erson to be enjoined must be or become a party to the suit, 

81—533. 
bill for, against sale of land to pay purchase money bad 

here, 83—801. 
Code 1873 ch. 175 § 14 applies only to pure bill for, 83— 

300. 
when refusal of continuance of motion to dissolve, improper, 

83—659. 

2. Granting of : 

Ciin county judge grant, qnTr', 76 — 299. 

granted to prevent construction &c. of mill-dam. When 

gninted to prevent tresp.is>. nuisance &c., 76—777. 
granted to prevent collect i^n of illegal tax, 76— 9;>o. 
bill alleging fniud and asking for an, dismissed, 76 -41 1. 
lie-s to restrain illegal acts i^^H officer attempted nhorv officii^ 

when, 77 — 335. 
not granted when title to office is point in controversy, 77 — 

;U7. 
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INJUNCTION, Granting of, Continued. 

remedy against illegal tax is by, 78 — 2(>9 ; see 76—936. 

bill asking, on account of irreparable injury must state facts 
to show it, 80—331. 

when improper to issue, vh. railroad to stop laying tracks^ 
&c., 81—495. 

when granted interposing in pending action or after judg- 
ment, 82—65. 

against judgment for fraud, surprise, accident &c., 82 — 546. 

when county judge can grant. Equity will not enjoin judg- 
ment except for fraud, accident or surprise, 84 — 660. 

when, for relief against judgment proper, when not, 84 — 
742. 

3. Dissolution of : 

dissolved if answer denies allegations of bill and proof does 

not sustain them, 80 — 331. 
what denial in answer insufficient to cause, 80 — 259. 
of interlocutory injunction rests in sound discretion of court, 

when, continued until hearing though answer denies all 

equity in the bill, 80—342, m^, 
dissolved if answer denies allegations of bill and they are 

not proved, 83 — 777. 
to restrain execution on ground of error in judgment or 

pending appeal dissolved, 84 — 6(50. 

4. Practice: 

granted by county judge and i)erpetuat'ed by circuit court 
good, 76—299. 

court dissolving, to sale under trust deed may dismiss bill 
or retain it and supervise trust, 76 — 708. 

remedy agjiinst illegal tax is by, 78 — 269 ; see 76 — 936. 

when proper to continue, till the hearing, 80 — 342, 668. 

when bill for, dismissed on dissolution of, when not, 83 — 3(X). 

against enforcement of trust deed on ground of its settle- 
ment dissolved here, why, 83 — 777. 
INJURY; Her Carrier; Case: Damagen ; [nsnrance ; XegJi- 

genre: Bail road Com pan n ; TrenpaHH, 
INSANITY ; nee Lunatie. 

must be proved ^'to HaiiHfarfion of the jnn/,^^ 75 — 867. 

what questions to expert proper if defen(»e to murder is, 
75—867. 
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INSANITY, Continued, 

law as to partial, being no excuse for murder, 75 — 867. 

deed set aside for, of grantor. As to lucid intervals, bur- 
den of proving such intervals &c., 84 — 87. 

evidence of non-professional witness as to, of grantor ad- 
missible, when, 84 — 87. 

issue out of chancery properly directed here, 84—87. 
INSTRUCTION; nee Appml ; Jury, TnaL 

what, proper in suit for malicious arrest and imprisonment, 
75—168. 

that if either of several propositions is true jury shall find 
for party, is erroneous if either proposition is wrong, 75 — 
424. 

referring matter of law to jury is bad, 75 — 424. 

when court should refuse erroneous, when should correct 
and give it, 75 — 424. 

judgment for plaintiff not reversed erroneous, being given 
at defendant's request, 75 — 499. 

even in criminal case counsel cannot argue against, 75 — 867. 

a«^ to insanity on trial for murder held correct, 75 — 867. 

what, to jury jus to inferring or finding fraud incorrect, 76 — 
269. 

new trial not granted tor erroneous, unless exceptant preju- 
diced, 76—443. 

must recite all the evidence, when, 76 — 629. 

what, as to defence of fraud and mistake or ignorance of 
law erroneous, 76 — 629. 

as to what constitutes a sale of liquor by the gallon correct, 
76—1007. 

as to proper damages in cuse of assault and battery correct, 
76—128. 

properly refused, and if given would not have been ground 
for revei-sal here, 77 — 129. 

appellate court cannot pass on, given or refused, unlass evi- 
dence before it, 77 — 250. 

given or refused on second trial conformable to principles 
established on first appeiil cannot be questioned on second 
appeal, 77 — 366. 

if on whole record lower court right new trial not granted 
because of erroneous, 77 — 173. 

not proper unless relevant evidence before jury, 78 — 151, 
584, 745. 
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INSTRUCTION, Continued. 

what, as to sale by sample erroneous, 78 — 254. 

it is not error if court refuses, asked and gives one more 

favorable, 78—254. 
case of, of jury after retirement, 78 — 732. 
when, should mention "agents'- sis well as "company'* to 

avoid misleading jury, 78 — 745. 
in suit by employee vs, railroad, that it takes "all risks'' 

erroneous, 78 — 745. 
what proper, in suit for violating oyster laws, 79 — 5. 
erroneous, no ground for reversal if could not affect ver- 
dict, 79—166. 
refusal to grant, which could not affect verdict not error, 

79—166. 
propriety of giving or refusing, not considered on appeal 

unless rfecord shows as to its relevancy, 79—421. 
though abstract, not error if correct in law and given at 

reciuest of jury, 79 — 556. 
not aljstract if pleadings show it might apply to the case, 

80—131. 
if, cover entire case and properly submit it to jury it is 

not error to refuse others. Safest course, SO — 110. 
what, proper in suit on contract made ])y directois of a 

lunatic asylum, 80 — 110. 
any opinion given by court as to weight, effect or sufficiency 
of evidence, or assumption of fact as proved, error, when, 
80—710. 
error if court does not state law fully and correctly in, 81 — 

2S3 ; see 26 G. 585. 
what conclusion does not vitiate, otherwise right, 81 — 283. 
if there is any evidence applicable to correct, asked it should 

be given, 81—283. 
rule as to new trial if, not entirely correct, 81 — 25. 
what, as to negligence of railroad correct, 81 — 71. 
what, as to relation of co-employees improper, 81—71. 
no ground for new trial if defendant not prejudiced by, 

81—71. 
what, proper under married woman's act in unlawful de- 
tainer against wife, what not proper, 81 — 275. 
misdirection by court in criminal case ground for new trial, 
when, 81—283. 
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INSTRUCTION, Continued. 

what conclusion does not vitiate, otherwise right, 81 — 283. 

what proper, as to nature and force of this contract, 81 — 
480. 

as to contributory negligence properly refiLsed if no evidence 
of such negligence, 81 — 767. 

error in giving or refusing, no ground for new trial if appel- 
lant not injured, 81 — 164. 

not founded on evidence properly refused, 82 — 135, 342. 

what, in slander case as to damages &c. good, 82—239. 

ifj proper and covers whole case others asked should be re- 
fused, 82—239. 

as to duty of conductor to receive detached coupons wrong, 
82—250. 

should be given if propounds law correctly and .there is any 
evidence tending to sustain it, 82 — 342. 

that insurance broker was agent of assured proper here, 82 
—342. 

that change in contract does away with old and makes a new 
contract is proper, 82—614. 

declared wrong on appeal should not be given on new trial 
evidence being the same, 82 — 614. 

what, proper in this suit on insurance policy, what not, 82 
—949. 

verdict not set aside though contrary to, if no evidence to 
prove case supposed, 82 — 657. 

what proper, and improper, in action for defamation, 83 — 

106. 

it is error to refuse, properly stating law and give one ob- 
scure and misletiding, 83 — 436. 

proper if it assumes no fact but states law correctly, 83-^ 
512. 

that iniarm passenger could not recover for injury on rail- 
road wrong, 83 — 827. 

irrelevant and abstract, should not be given, 83—827. 

that plaintiff was guilty of contributx)ry negligence proper 
here, 83—851. 

that lateness and speed of train not jmma facie evidence of 
negligence proper, 83—851. 

as to irrelevant Federal questions should not be given, 84 
—41. 
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INSTEUCTION, Continued. 

containing abstract proposition and shedding no light on 
case properly refused, 84 — 63. 

what, properly refused in suit on accident policy of insur- 
ance, 84 — 52. 

judgment not reversed if refusal of, did not injure appel- 
lant, 84—167. 

inappropriate to offence charged in indictment should not 
be given, 84—303. 

judgment not reversed if appellant not injured by, given, 
84—303. 

irrelevant, on abstract question or not based on evidence 
should not be given, 84 — 313. 

what, as to negligent injury here, 84 — 313. 

erroneous, not injuring party excepting no ground for re- 
versal, 84—419. 

if instructions given cover the case the court need not give 
others though correct, 84 — 498. 

ignoring duty of engineer to look out for danger improper, 
84—498. 

so too that person on track here is a trespasser, 84 — 498. 

what, on trial for killing of brakeman by railroad company 
by negligence proper, 84 — 713. 

what, on trial for ^'boycotting'' proper, 84 — 927. 
INSULTING WORDS; see Libel; Slander. 
INSURANCE. 

attachment against insolvent company good, when, 76 — 103 ; 
see 27 G. 365. 

measure of recovery of policy-holder of insolvent company, 
how ascert-ained, 76 — 103. 

failure to object to report of superintendent as evidence is 
waiver of objection, 76 — 103. 

war suspended policy. Repudiation by company of policy 
excused tender of premium, 76 — 355. 

measure of damages if company breaks contract of, 76 — 
355 ; see 76—103. 

neither general rumor nor company's circular evidence in 
suit on policy, 76 — 355. 

11 
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INSURANCE, Continued. 

parol evidence inadmissible to contradict policy ; when ad- 
missible to prevent its use as an equitable estoppel, 76 — 
575. 

efifect of stipulation on face of policy and of a representa- 
tion incidental to the contract, 76 — 575. 

overvaluation not fraudulent does not vitiate policy, 76 — 
575. 

agent's knowledge of risk estops principal from setting up 
warranty inconsistent therewith, 76 — 575. 

in cases of doubt policy not forfeited, 76—575. 

company paying for wood burned by railroad company is 
subrogated to rights of owner, 76—443. 

when policy-holder cannot attach debts due foreign, com- 
pany in Virginia, 77—85. 

when policy not abrogated by war but premiums consid- 
ered i>awi and insured entitled to dividends, 77 — 366. 

when wife and children receiving, must contribute to debts 
of insured, 77—163. 

there is no contract of, unless application actually accepted, 
78—700. 

proof of contract of, may be by parol ; when cannot b^ made 
with solicitor of company, 78—700. 

declaration against, company drawn in subtttantiaJ conform- 
ity to Code 1873, ch. 174, § 14, sufficient, 79-^21. 

specific performance of contract of, made with authorized 
agent enforced, 80 — 683. 

requisites of bill in such case, 80 — 683. 

agents may be authorized to make contracts of, or their 
authority may be limited, 80—683. 

person dealing with company affected with notice of its 
charter, by-laws, •&€., 80 — 683. 

agent not authorized cannot bind company by a contract of, 
80—683. 

what misrepresentation will avoid a policy, what not, 80 — 
683. 

when broker agent of assured and notice of other, given 
him not binding on company, 82—342. 

condition in policy that suit must be brought in time less 
than statute of limitations valid, 82 — 424. 
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INSURANCE, Continued. 
policy is construed according to its terms. Parol evidence 

only admissible if there is latent ambiguity, 82 — 923. 
company not liable to contribution here. Not a case of 

double insurance and contribution, 82 — 923. 
what agent deemed a general, agent of company, 82 — 949. 
when denial of claim by general agent a waiver of condition 

of policy as to proof of death &c., and authorizes imme- 
diate suit, 82—949. 
policy in Mutual Benefit Society construed. Widow en- 
titled to, here, 83—153. 
stipulation in policy that suit must be brought within time 

shorter than statute of limitations is valid, 83 — 736. 
• case of recovery on accident policy for death from coal gas, 

84—52. 
what instructions properly refused in this case, 84 — 52. 
rules of construction of policy, 84 — 52, 72, 116. 
fire policy avoided for conditions broken whether breaches 

willful and substantial or not, 84—72. 
notice by company to broker of cancellation of policy does 

not discharge it, 84 — 116. 
broker only agent of assured in procuring policy, no further, 

84—116. 
declaration on policy held good under statute, 84 — 210. 
INTEREST ; see Usury. 
acts 1874, ch. 122, §5 restored borrower's common law right 

to recover back illegal, 76 — 419. 
fiduciaries must pay, on funds in their hands, 78 — 24 ; see[3 

R. 434. 
when trustee investing at ten per cent, only liable for six, 

79—1. 
bonds held to bear, from date of contract referring to them, 

80—191. 
how payments applied if bond is usurious, 80 — 379. 
administrator not charged with war, 78 — 12, 665 ; see 27 G. 

42. 
not allowed if bond usurious on face though usury not 

pleaded, 80—379. 
at ten per cent, enforced if legal and agreed on, 83 — 715. 
INTERPLEADER ; see Pleadhig. 
when petition in chancery suit not entertained, 81 — 17. 
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INVESTMENT. 

when executor making, in Confederate money under ex parte 
order of court liable, 75 — 792. 

duty of executor having funds which cannot be distributed, 
75—792. 

effect of mingling of funds and, from mixed fund, 75 — 792. 
ISSUE ; see Issue out of Chancery; Trial, 

equity cannot set a^ide verdict and order new trial at law, 
75-811. 

court may direct an, on motion to euforc*^ a mechanic's lien, 
75—825. 

when repleader not awarded though, immaterial, 75 — 585. 

a finding on all issues intended in this case, 76 — 225. 

if the issue tried is one substantially ordered by court of ap- 
peals it is sufficient, 79 — 5. 

when genuineness of writing put in, by answer under oath, 
82—727. 

verdict in this action of ejectment responsive to, 84 — 891. 
ISSUE OUT OF CHANCERY ; see Equity ; Issue ; Trial 

object, effect and nature of, 75 — 613, 

court may direct an issue on motion to enforce mechanic's 
lien, 75 — 825. 

not always awarded because evidence conflicting. When 
proper to award, 76 — 254. 

as to usury held broad enough to cover all transactions of 
the parties, 76 — 119. 

when proper to award an. If master, judge and jury all 
agree decree not reveraed, 78 — 159. 

rule as to new trial of, because instruction granted or re- 
fused, 79—166. 

what evidence admissible on trial of, as to vendor's misrep- 
resentations, 79 — 166. 

rules as to directing or refusing to direct, 79—381. 

when, not directed. Appellate court will judge Jis to when, 
should be directed, 82 — 624. 

rule in appellate court as to granting new trial when an, has 
been directed, 83 — 365. 

awarding, is in discretion of court subject to appeal. Prop- 
erly awarded here, 84—87. 

court awarding, may set aside or approve the verdict, 84— 
231. 
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JAMES RIVER AND KASTAWHA CANAL COMPANY. 

as to water rates. Act Feb. 27, 1879, as to, construed, 83 — 
167. 
JEOFAILS; see Amendment ; Pleading; Verdict, 

failure to stat« any cause of action not cured by act of, 80 — 
589. 
JOINT STOCK COMPANY ; see Corporation. 

when stock liable in hands of assignee for debt of original 
owner, when not, 75 — ^327. 

stockholder liable to extent of stock for debts of, 80 — 404. 

stockholder paying lien and taking assignment cannot re- 
vive it by assigning it to third party, 80 — 404. 

such stockholder and assignee estopped to claim lien against 
trust creditoi-s of, when, 80 — 404. 
JOINT TENANTS. 

mutual conveyances necessary when partition made by, 
76—487. 

when liable to co-tenant for rents and profits, when not. 
How rent adjusted in this case, 76 — 546. 

not liable for rent if premises destroyed, when, 76 — 546. 

as to partition when some have created liens on their inter- 
ests. When partition disturbed at instance of lien cred- 
itors, when not, 76 — 857. 
JOINTURE; see Dower ; Husband and Wife, 

case of election of, given by will in lieu of dower, 76—117. 
JUDGE. 

of one county may hold court of another, 75 — 904. 

can only be elected for fnll term, 76 — 307, 437. 

compensation cannot be diminished during term, payment 
compelled by mandamus. Acceptance of commission un- 
der illegal election and of reduced salary no waiver of 
rights, 76—307, 437. 

injunction granted by county, and perpetuated by circuit 
court held good ; quwre, can county, grant an injunction, 
76—299. 

of court of appeals elected to vacancy is elected for unex- 
pired term, 77 — 1 ; see 32 G. 779. 
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JUDGE, Continued. 

refusal of, to certify evidence reviewable on appeal. Com- 
pelled to certify it by mandamus, 77 — 250. 

laek of time or lapse of memory no excuse for failure to per- 
form duties, 77 — 250. 

legislature may curtail territorial jurisdiction of countj^, 79 
—642. 

reduction of pay of county judge in such case not unconsti- 
tutional, 79—642. 

county judge cannot draw salary as judge of county with- 
drawn from his district, 79 — 633. 

judicial officers not liable for their acts, when, 80 — 131. 

what delay of, not correctable by appellate court, 80 — 855. 

election to fill vacancy in office of, is for un^rpired term, 
81—467 ; 82—279. 
JUDGMENT; see Decree ; Lien. 

1. In General. 

2. By Confession and Default. 

3. Validity. 

4. Effect of. 

5. Lien of. 
1. In General : 

equity cannot set aside, and order new trial of issue at law, 

75-811. 
proper course to vacate a judgment, 75 — 811. 
not set aside if bill makes only a general charge of usury, 

75—475. 
cannot be assailed collaterally, 75 — 480, 671. 
how question of identity of, determined if former, set up as 

a bar, 75—628. 
of county court cannot be questioned in collateral proceed- 
ings, 75—671. 
when satisfaction of, is satisfaction of debt on which it is 

founded, 75—726. 
action lies in Virginia on judgment obtained in Texas though 

appeal is peudiug, 75—821. 
when court will not allow execution to issue in such case, 

75—821. 
how avoided if no declaration was filed, 75 — 475. 
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JUDGMENT, In General, Continued, 

docketed before bankruptcy can be enforced in State court, 
76—195. 

too late in such case to object in appellate court that as- 
signee should have tiled the bill, 76 — 195. 

proper proceedings on scL fa, to revive, neither declaration 
nor rule necessary, 76 — 267. 

undocketed. good against subsequent creditors with or with- 
out notice, 76 — 694. 

endorser paying, on note subrogated to holder's rights, 76 — 
200. 

when former, no bar, 76 — 777, 809. 

in Illinois vs, endoi*ser no merger of, in Virginia vs. maker 
and endorser, 76 — 200. 

docketing of, is conclusive notice to all the world, 76 — 802. 

by default vs, personal representative not evidence in suit 
against heirs or devisees, 76 —36. 

equity will not decree payment of, obtained through neglect 
or fraud of personal representative, 76—678. 

questions decided on first appeal cannot be msed on second, 
77—366, 806. 

in vacation refusing to dismiss attachment is not final ; right 
of judge to make such dismission, 77 — 847. 

prior, hath priority whether docketed or not, 77 — 712. 

rights of judgment creditor, 78 — 88 ; see 31 G. 701. 

act Mar. 25, 1873, as to reopening and scaling, unconstitu- 
tional, 78-239 ; see 31 G. 105. 

bankrupt released from, by discharge. Effect of bankruptcy 
pending suit, 78 — 621. 

what proper, under act Jan. 26, 1882, as to tender of cou- 
pons, 80—118. 

decree for specific property or payment of money has effect 
of, 80-251. 

when relates to first day of term, when not, 80 — 475. 

when reversed though no demurrer, when not, 80—589. 

presumed right by appellate court if record does not show 
facts whereon lower court acted, 81 — 777. 

may be against one of several defendants &c., when, 81 — 
644. 

appeal from, setting aside verdict on propounding of will 
dismissed afi improvidently awarded, 82 — 532. 
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JUDGMENT, In General, Continued. 
presamed right. No question determined by it unless shown 

by record expressly or by necessary implication, 82 — 172. 
prisoner may receive, on so much of allegation proved as 

constitutes an offence, 82 — 183. 
is barred at law and in equity after 10 yciirs, when, 82 — ^349. 
without jurisdiction void. Notice and chance to be heard 

essential to jurisdiction, 82—359. 
presumed correct unless want of authority appears on record, 

82—690. 
assailant of, must prove want of summons ; want of "return" 

not sufficient if cause regularly matured, 82 — 690. 
revival by collusion of barred, has no effect as to third par- 
ties, 82—338. 
when appellate court will enter, on last verdict though first 

one correct, 82 — 140. 
may be agiiiust one of several defendants who is served with 

process, 83 — 272. 
when if, is on defective return of process return may be 

amended, 83-U23. 
clerk may enter his own confession of judgment, 83—910. 
when in suit against persons as executors, should be de bonis 

propriis, 84 — 81. 
if plea be to whole declaration and demurrer to replication 

is sustained judgment should be for defendant, 84 — 331. 
deposit by judgment debtor of bank in its branch bank no 

discharge of the judgment, 84 — 435. 
in one suit conclusive between same parties in another, when, 

84—599. 
equity will not enjoin, except for fraud, accident or surprise, 

84—660. 
equity will not enjoin', for error, or pending appeal, 84 — 660. 
on official bond is not evidence of defalcation, 84 — 692. 
2. By Confession and Default : 
by default good though process served same day defendant 

convicted of felony, 75 — 180. 
by default may be taken thirty days after service of process, 

when, 76—708. 
Ck)de 1873, ch. 166, § 6 applies only to, by default, 76—708. 
by default cs, personal representative not evidence in suit vs, 

heirs or devisees, 76 — 36 ; 83 — 81. 
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if, is on a defective return of process return may be amended, 

83—423. 
3. Validity: 
against soldier in military service good if process was ser- 
ved, 76—475. 
good though process served same day defendant was con- 
victed of felony, 75-480. 
when good though no declaration filed. How such, avoided, 

75^475. 
cannot be assailed collaterally, 75 — 480, 671. 
cannot be questioned in suit to subject property to its lien, 

7fr-587. 
on garnishment against a personal representative is void, 76 

678. 
want of jurisdiction makes, void. It may be valid in part, 

76-620. 
on 8ci. fa, returnable on its face not within 90 days is void, 

77—763. 
on 8ci. fa. for mojiey and not for award of execution is void, 

77—763. 
erroneous, binding until reversed. Cannot be collaterally 

attacked, 77 — 704. 
conclusive. Cannot be questioned collaterally, 78—406, 602, 

765 ; see 77—324. 
void if record shows no notice to defendants. Effect of or- 
der of publication. What strangers can impeach, 78 — 

602. 
mere failure of record to state notice was given defendant 

no ground to reverae, 78—765 ; see 78 — 602. 
on a rule to shoio came directing administrator and sureties 

of receiver to pay amount due by him is void on its face, 

79—367. 
presumed right unless record shows want of authority, 82 — 

172, 690, 7M. 
void if no jurisdiction. Notice and opportunity to be 

heard essential to jurisdiction, 82 — 359. 
assailant of, must prove want of summons; want of ^^re- 

tuni'^ insufficient, 82—690. 
void in all proc>eedings if want of jurisdiction appears on 

record, 82—734. 
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JUDGMENT, Validity, Continued. 

sentence of person tried for felony without a jury is void, 
83—338. 

court must have jurisdiction of parties and subject matter 
to make, valid, 84 — 259. 
4. Effect of : 

of circuit court dismissing proceedings to correct judgment 
of county court is conclusive on other courts, 75 — 1:75. 

cannot be assailed or questioned collaterally, 75—480, 671. 

imports absolute verity whether act of court or of clerk un- 
der the statute, 75 — 480. 

if not docketed does not affect purchaser without notice, 
does affect purchaser with notice, 75 — 757. 

when former, no bar, 76 — 777, 809. 

by default V8. personal representative not evidence in suit 
against heirs or devisees, 76 — 36 ; 83 — 81. 

prior, hath priority whether docketed or not, 77 — 712. 

erroneous, binding until reversed. Cannot be collaterally 
attacked, 77—317, 324, 704 ; 78—406, 602, 765. 

State court cannot correct error of bankrupt court, 78 — 406. 

when a bar to another suit. Dismissal of suit no bar to 
another, 78—602. 

effect of order of publication. What strangers can impeach, 
78—602. 

effect of, dismissing a suit agreed, 79 — ^333. 

same rule if administrator of party dismiss agreed, 79—333. 

relates to firat day of term, when. When not, 80 — 475. 

against personal representative does not affect heirs and not 
evidence against them, 80 — 627. 

decree is a nullity as to persons not parties, 80 — ^678. 

in coupon cases is substantially a, against the State, 80 — 118. 

presumed right by appellate court if record does not show 
facts vhereon lower court acted, 81 — 777. 

against one in suit against two joint obligors a merger of 
bond and second action barred, when, 81 — 614. 

what questions determined by a, what not, 82 — 172. 

revival of barred, by collusion of no effect as to third par- 
ties, 82—338. 

in suit on, against administrator h^irs can require proof out- 
side of judgment, 83—81. 



JUDGMENT. 171 
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to render, bindiog court must have jurisdiction of parties 

and subject matter, 84 — 259. 
on direct point in former suit conclusive on same point in 

latter suit, 84 — 574. 
on qm warranto is conclusive, 84 — 574. 
on quo warranto as to right to hold office involves adjudica- 
tion of right to draw salary, 84 — 574. 
in one suit conclusive between same parties in another, 

when, 84—599. 
on official bond is not evidence of ^ 'defalcation,^^ 84 — 692. 
^. Lien of : 

when, against bankrupt enforced in State court, 75 — 418 ; 

76—809. 
unrecorded trust void against, though sale made under the 

trust, 75—291. 
binds lands in hands of purchaser with notice, though not 

docketed, 75 — 757. 
if not docketed does not aifect purchaser without notice, 75 

—757. 
trustee and creditor are purchasers for value within meaning 

of registration laws, 75—757. 
docketed before bankruptcy of debtor can be enforced in 

State court, 76 — 195. 
undocketed, good against subsequent creditors with or without 

notice, 76 — 694. 
payment by endorser of, in Illinois no extinguishment of 

lien of, against him and maker in Virginia, 76 — 200. 
docketing of, is conclusive notice to all the world, 76 — 802. 
prior to vendor's lien in this case, 76 — 694. 
right to enforce, not barred in this case, 76 — 809. 
on Hci.fa, is not a lien on land, 77 — 763. 
docketed, is prior to deed made after docketing, 77 — 712. 
lien of, is legal right which equity cannot modify, 77 — 712. 
no lien on land held under parol contract and equitable title, 

77—731 ; see 28 G. 401. 
rights of judgment creditor ; no lien on interest of purchaser 

making trust at time of purchase &c., 78 — 88 ; see 31 G. 

701. 
45reditor need not enforce legal remedies before asking 

equity to enforce, 78—188 ; see 30 G. 515. 
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JUDGMENT, Lien of, CoMinued. 

bankrupt released from, by discharge. Eflfect of bankruptcy- 
pending suit, 78 — 621. 

on pre-existing debt no lien on after-acquired lands of bank- 
rupt, 78—621. 
4^ principal's land subjected to, before land of sureties, 78 — 
'*■ 188 ; see 28 G. 815 ; 84—9. 

when equitable title of purchaser prior to lien of, 79 — 257. 

cannot be enforced in equity after it ceases to be enforceable 
at law, 80—251. 

Code 1873, ch. 182, § 9 as to enforcing, construed, 80 — 251. 

relates to first day of term, when, when not, 80 — 589. 

no lien on land here land having been sold by parol, &c., 
&c., 81—222. 

barred at law and in equity after 10 years, when, 82 — 349. 

cannot be enforced in equity if barred at law, 82 — 46, 872. 

good against unrecorded contract for sale of land, 82 — 159. 

reversal of, destroys lien of, 83 — 215. 

good against homestead if debtor not entitled to it when 
judgment taken, 83 — 704. 

land of principal should be subjected to, before land of 
surety, 84 9. 

for purchase money improperly paid by purchaser at judi- 
cial sale enforced, 84 — 163. 
JUDICIAL SALE ; nee Sale. 

.TUEISDICTION ; nee Appeal; Court; Cnminal Jurisdiction 
and Proceedings ; Equity; Pleading. 

court of appeals has not, of appeal from interlocutory decree 
unless given by statute, 75 — 68. 

record in confiscation proceedings must show U. S. court 
had ; when proceedings void, 75 — 105. 

equity has not, to restrain navigation company from collect- 
ing tolls because of breach of charter, 75 — 320. 

of bankrupt court, it has none over property bona fid^ con- 
veyed before bankruptcy, 75 — 418. 

State court has, to enforce judgment docketed before bank- 
ruptcy, against the assignee, 75 — 418. 

of cause and parties continues notwithstanding subsequent 
disability of defendant, 75 — 480. 

equity has, if action • of account would lie or trustee is a 
party, 75 — 546. 
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when court of appeals has not, of suit to set aside deed if 

claim under $500, 75—663. 
when it has, if plaintiff buy other claim and the two exceed 

$500, 75—663. 
repeal of law allowing county courts to sell infants' lands 

did not affect causes then pending, 75 — 671. 
court has not, to take land for a corporation ; it can only 

appoint commissioners to fix damages, 75 — 780. 
court of appeals has not, if difference between amount de- 
creed and claimed by appellant is not $500, 75 — 835. 
court will look at whole record to determine, 75 — 835. 
justice has, either to try and punish or to examine and send 

on, for petit larceny, 75 — 909. 
judgment vs. bankrupt enforced in State court if had before 

bankruptcy, 76 — 195, 809. 
what objection to, too late if first made in appellate court, 

76—195. 
not affected by failure of court to sit on day to which ad- 
journed, 76—213. 
of suits against agents and officers of the State, 76 — 455 ; see 

22 G. 833 ; 30 G. 134. 
has, in county where contract made though defendants do 

not reside therein, 76 — 594. 
presumption in favor of, unless want of, appears on face of 

proceedings, 76 — 620. 
want of, makes judgment void. It may be valid as to ex- 
tent of, and void beyond, 76 — 620. 
of circuit court as to church trustees under Code 1873, ch. 

76, §9, 76—620. 
all proceedings after final decree are void as court has not, 

76—766. 
decree of Ohio court held void for want of, 76 — 766. 
proceeds of confiscated property may be applied for by pe- 
tition, when, 76 — 989. 
State cannot be sued in county court, 76 — 1002. 
as to proceeds of oysters on vessels violating the law, 76 — 

1002. 
to give court of appeals, judgment must be $500 or plain- 
tiff's claim that amount and he the appellant, 76 — 744 ; 
see 27 G. 735. 
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JURISDICTION, Continued. 

as to, of equity in suits by ai^ignee of notes, bonds &c. 

against holder, 76—12. 
equity has not, if there is a remedy at law even if fraud 

alleged, 76 — ill. 
equity has, in cases of contract, fraud and trust though land 

lies without, of court if person can be found, 76 — 21. 
after equity has acquired, subsequently ascertained facts 

cannot defeat it, 76 — 12. 
court of appeals has not, to enforce judgment against land 

worth less than $500, 77—107. 
circuit courts have, of motion on sheriff 's bonds under Code 

1873, ch. 163, S5, 77—142. 
of justice cannot be enlarged. Right to jury trial exists if 

matter in dispute over $20, 77 — 255. 
justice has not, if claim split up into small notes and all due. 

Prohibition lies if he exceed, 77 — 255 ; see 2 V. C. 42. 
county courts in 1860 could sell decedent's land to pay debts, 

77-317. 
court presumed to act on grounds that gave it, 77 — 317. 
county courts have, to establish ferries, judgment cannot be 

collaterally attacked, 77 — 324. 
chancery, of circuit court of Richmond, 77 — 336. 
when joint suit lies by several of a class for benefit of all, 77 

—335 ; see 13 G. 86. 
chancery has, to enjoin illegal act of officer attempted colore 

officii, 77 — 335. 
circuit courts have, to sell contingent estates, 78—46. 
court of appeals has, in cases of mandamm, 78 — 422. 
circuit court of Richmond alone has, in suits against State 

officer's, 78—422 ; see 29 G. 414. 
court of appeals has, of nuvndanuui to strike from rolls and 

acts an act not a law, 79-^269. 
court of appeals has not, if judgment under $500, unless 

plaintiff demands more and appeals, 79 — 290. 
when sum admitted due determines, of court of appeals, 

when not, 79—290. 
court of appeals has not, to enforce lien on land if value of 

judgment less than $500 ; claim of homestead does not af- 
fect, 79—540. 



JURISDICTION. 175 

JURISDICTION, Cimtinued. 
equity has, to constrne will and settle title to property given 

by it, 80—651. 
act March 12, 1884, giving court of appeals, in coupon cases 

unconstitutional, how far, 80 — 217. 
what necessary to show, of county court which executed 

bond for salt, 80—321. 
when, not presumed but must be shown by the record, 80 — 

321. 
court of appeals has, from order refusing to dissolve injunc- 
tion and deciding principles of cause, 80 — 342. 
when value of property not debt claimed fixes, of court of 

appeals, 80—342. 
how questions of, may be raised, 80 — 385. 
Hustings Court of Roanoke had not, of murder case here, 

80—385. 
general, of county courts prior to Code 1873 ch. 124 §§ 2, 3, 

80—604. 
rights of plaintiff and defendant to appeal to court of ap- 
peals if claim for more than $500 but judgment for less, 

80—664. 
when, depends on amount of defalcation of special commis- 
sioner not on amount of his bond, 80 — 664. 
equity has, to decree partition and decide questions of title^ 

81—600. 
of U. S. Court exclusive over land acquired by government 

with State's consent, 81 — 568. 
State court has not, to attach funds in hands of U. S. 

Soldiers Home, 81—568. 
Art. VI, sec. 2 of Constitution as to, of court of appeals 

construed, 81—380. 
court of appeals has, in unlawful entry and detainer, 81— 

380. 
trustee may appeal though no one debt secured $500, 82 — 

316. 
judgment without, void. Notice and opportunity to be heard 

essential, 82-^359. 
levy of attachment on non-resident's property as shown by 

return is foundation of suit. If property not defendant's- 

there is no, 82 — 406. 
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JURISDICTION, Continued. 

court of appeals has, if amount decreed against administm- 
tor over $500 though each ward or legatee gets less, 82 — 
455. 

appellant cannot give court of apx>eals, by taking assign- 
ment of another debt after decree, 82 — 471. 

court will dismiss case if it has not, though question not 
raised, 82—507. 

court cannot sell land in another State but if it has, of the 
person can compel him to convey it, 82 — 507, 650. 

court of appeals has not, no claim of creditors appealing 
being over $500, 82—672. 

that land sought to be subjected was conveyed by fraud 
makes no diflference, 82 — 672. 

want of, makes judgment null in all proceedings. Ko pre- 
sumption in fovor of validity if want of, shown on face of 
record, 82—734. 

court has not, to partition lands lying in another State, 82 — 
890. 

court of appeals has, if claim of one appellant over $500 
and interests of others identical and inseverable, 83 — ^227. 

of parties and subject matter essential to conclusiveness of 
judgments and decrees, 83 — 232. 

if court exceed, decrees may be attacked directly or collat- 
erally, 83—232 ; see 338. 

county court has not, to decree sale of land of infant heirs 
here, 83—232. 

when court has not, to decree against surety on bond of pur- 
chaser at a judicial sale, 83 — 338. 

Virginia court has, to enforce decree made against adminis- 
trator in another State, when, 84 — 181. 

no court has, of suit against a receiver without leave of 
court appointing him, 84 — 231. 

what, requisite to make judgment binding. When, pre- 
sumed, when must be shown, 84 — 259. 

decree of bankrupt court void for want of, here, 84 — 259. 

two courts cannot at same time entertain suits as to same 
matter between same parties. Court first getting jurisdic- 
tion retains it, 84 — 612. 

under Code 1873 ch. 118 § 34 court can exercise only, given 
and appointment of receiver is void, 84 — 627. 
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JURISDICTION,. Cmtinmd. 

when equity once acquires, it may go on and give full re- 
lief, 84—630. 

court of appeals has not, petitioners not being parties and 
plaintiff's claim under $500, 84—723. 

constitution does not confer, on court of appeals but autho- 
rizes legislature to do so, 84 — 784. 

court of appeals has not, to award a writ of prohibition to 
a county court, 84—784. 

court of appeals has, of decree allowing homestead in land 
irrespective of its value, 84 — 895. 

chancery has, to remove trustees in deeds of trust and ap- 
point others, 84 — 947. 
JURY; nee Grand Jury ; Trial; Verdict. 

who incompetent juror in murder case, 75 — 867. 

doubt as to competency of juror resolvea in favor of pris- 
oner, 75 — 867. 

court should not make observations on the facts in a crimi- 
nal case, 75 — 867. 

correct charge to, in criminal case no cause of objection, 75 
—867. 

when court may discharge, in criminal case, 75 — 914. 

objection that juror had not paid capitation tfix no ground 
for new trial, 76 — 128. 

conversation between juror and party insufficient to set 
aside verdict, when, 76 — 128. 

right of trial by, exists if claim over $20, 77 — 225. 

affidavit of juror generally inadmissible to impeach verdict, 
exceptions, 78 — 671 ; see 31 G. 483. 

when, may separate, when not, 79 — 213. 

when absence of prisoner no ground for setting aside ver- 
dict, 79—213. 

what objection to, in criminal case too late after verdict, 79 
—660. 

when militiamen summoned on, need not obey summons, 80 
—33. 

statutory provisions as to, imperative, omission is error, 80 
—555. 

how omission taken advantage of. Failure to object no 
waiver, 80 — 555. 

12 
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JURY, Continued, 

as to selection of venire, second venire &c,, in capital case, SO 
—555. 

in civil action vh. judicial officer, cannot decide on reason- 
ableness of arrest made by him, when, 80 — 131. 

judge should not give opinion to, as to weight, &c. of evi- 
dence, 80—710. 

how selected if punishment may be death. What error fatal, 
81—1, 110, 283, 787. 

jui'or opposed to capital punishment on circumstantial evi- 
dence, or who bet on result of trial, should be discharged, 
81—787. 

how selected in cases of felony, 82 — 334. 

in case of felony can retire and amend vei-dict, 82 — 334. 

defendant in criminal case cannot waive, 82 — 550, 553. 

effect of waiver of, 82 — 449. 

objection to disability of juror too late after verdict, when, 
83—51. 

motion in arrest of judgment because juror convicted of 
felony does not lie if he hjis been pardoned, when, 83 — 51. 

any opinion given by court to, s^ to evidence error, 83 — 40. 

court should make no comments as to facts. What charge 
to, an invasion of their rights, 83 — 40. 

court may refuse to summon, from another county until 
effort to get local jury fails, 83 — 51. 

right of counsel to read law to, 83 — 553. 

province of, is to estimate damages only on demurrer to evi- 
dence, 83 — 553. 

what record shows, were summoned from judge's list, 84 — 1. 

motion to quash venire because, all colored persons overruled, 
84—1. 

judge need not give list of l^y-standers from whom to sum- 
mon, 84—492. 

it is not error in judge to give same names as used in former 
venire, when, 84 — 492. 

motion for, from another county should precede motion for 
change of venue, 84 — 492. 
JUSTICE OF THE PEACE. 

has jurisdiction either to try and punish, or to examine and 
send on, iov petit larceny, 75 — 909. 
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JUSTICE OP THE PEACE, Continued. 

no manipalatiou or splittlDg of debt can enlarge jurisdic- 
tion of, 77—225. 

prohibition lies to prevent, from exceeding his jurisdiction, 
77—225. 

appeal lies of right from judgment of, for petit larceny, 
81—491. 

person must be examined before, before trial for a felony, 
81—159. 

effect of judgment of U. S. Commissioner same as that of, 
84—204. 
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LACHES ; see Lapse of Time. 

due diligence exercised in this case^ 77 — 308. 

relief refused devisees against purchasers because of long ac- 
quiescence, 77 — 573. 

equity will not relieve if party negligently failed to use de- 
fence at law, 77-586. 

relief refused in equity as no correct account could be ren- 
dered and any conclusion would be conjecture. Equity 
will not act unless conscience, good faith and due dili- 
gence shown, 77—653 ; see 23 G. 223. 

sometimes apparent only. Equity will not hear stale claim 
nor encourage laches, 78 — 132. 

what laches, what not. What a stale claim, 78 — 139. 

when, and lapse of time no bar to a suit, 78 — 139, 

surety cannot charge creditor with, unless he notified him 
to sue principal, 78 — 139. 

no bar if facts not known. Depend on circumstances of 
each case, 79 — 147. 

specific performance refused if plaintiff guilty of, 79 — 305. 

receiver not guilty of, in this Ciise, 79 — 327. 

what is, what is not. If ani/ result would be conjectural it 
is a case of, 80—22. 

cannot occur to those ignorant of their rights. Only al- 
lowed as evidence that a known right has been abandoned, 
80—789. 

not imputed until event occurs on which legacy is limited, 81 
—94. 

when vender estopped from setting up fraud by, &c., 81 — 
524. 

plaintiff not guilty of, in this cjise, 81 — 600. 

case dismissed on account lapse of time, death of pai*tieSy 
loss and destruction of papers &c.,S2 — 59. 

bill against executor filed 16 years after final settlement dis- 
missed, 82—383. 

rights of holder of bonds secured by trust which are lost by, 
82—417. 
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LACHES, Continued, 
relief refused in equity if decision will be conjectural, 82 — 

536. 
bill dismissed for, 83—451, 504. 
administrator bound for, in failing to collect a bond, 83 — 

791. 
when money presumed properly disbursed by administrator 

as there were, &c., 83 — 75. 
LAND; see Boundaries; Covenant; Deed; Deed of Trust; 

Grant ; Judgment ; Landlord and Tenant ; Lien ; Possession ; 

Purchaser; Sale; Taxes; Title; Vendor and Vendee, 
what reserved from grant under act 1780, 75 — 150. 
when parol gift of, valid as to creditoi-s of donor, 76 — 72. 
stopping up drains by owner of, prevented by injunction, 

76—299. 
alienation by plaintiff after ejectment brouj^lit does not pre- 
vent recovery, 76 — 487. 
when rule against purchaser as to resale of, returnable, 76 — 

862. 
judgment on sci. fa. is not a lien on, 77 — 763. 
of railroads can be taxed by counties under act 1879-80 ch. 

106, 77—698. 
bought with firm funds liable for firm debts though title in 

one partner, 78 — 292. 
natural boundaries control courses and distances in a deed, 

78—413. 
when sale one of hazard, when not. Sale held per acre and 

vendee allowed for deficiency, 78 — 413. 
parol gift of, sustained and conveyance compelled, when, 

79—60. 
no writing necessary to create a good equitable title to, 79 — 

60. 
when decree to sell heir's share in ancestor's, erroneoiLS, 79 

—220. 
as to right to support of, and buildings from adjacent soil, 

80—186. 
if time necessary to ripen possession of, into complete title 

tenant not affected by act March 2, 1867, when, 81 — 668. 
directed sold is at once stamped as personalty and vice versa. 

Party may elect that it retain original form, 81 — 94. 
dedication of, irrevocable, when, 81 — 25. 
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LAND, Continued. 

dedicated, does not pass by conveyance of tract of which it 
was part, 81 — 25. 

persons occupying, under defective title cannot recover for 
improvements, when, 81 — 94. 

in ejectment i>laintiif must show legal title and present right 
of possession, 81 — 236. 

annuity charged on, held released here, 82 — 48. 

unrecorded contract of sale of, void as to creditors, 82 — 159. 

no relief given either party if, sold by contract of hazard, 
82—526. 

covenant of warranty of title runs with, what necessary to 
constitute breach, 82 — 702. 

subject to lien in inverse order of conveyances, 84 — 652. 

way over, allowed here though not granted in the deed, 84 
—796. 

appeal lies from decree allowing homestead in, 84—895. 

widow not allowed homestead set apart to husband, when, 
84—895. 
LANDLORD AND TENANT; see Leme ; Pommion ; Rent, 

when case lies by landlord rs. tenant for damage to build- 
ing ; measure of liability, 75 — 95. 

lies though lease contains covenant to leave in repair, 75 — 
95. 

liability of occupying tenant to co-tenant for rents and 
profits, 76 — 546. 

in absence of covenant to pay rent tenant not liable if prem- 
ises destroyed, 76 — 546. 

when occupant becomes tenant. How may hold adversely 
to landlord, 78—602. 

tenant in actual possession accepting lease cannot deny 
landlord's title, 79—409. 

when person in possession may show he is owner against 
person from whom he took a lease by mistake, 79 — 409. 

possession of land under agreement to purchase may be de- 
termined by accepting a lease, 79 — 409. 

when cropper an employee, not a tenant, and taking by him 
of part of crop larceny, 81 — 1. 

when rent must be demanded before lessor can enter for its 
non-payment, 81 — 118, 
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LANDLORD AND TENANT, Cantinued 

as to right of lessor to enter for breach of covenant and 

non-payment of rent, 81 — 118. 
notice to qnit not revocation of authority of agent to collect 

the rent, 81—118. 
tenant paying rent within 5 days after notice to quit can- 
not be evicted, when, 81—118. 
renewal of lease created new tenancy here, its effect. Trust 

on pei-sonalty held prior to lien for rent, 83 — 319. 
LAPSE OF TIME ; see Laches, 
decree confirming executor's accounts not reheard after 13 

years &c., 79—468. 
when stah demands not enforced in equity. This demand 

not stale, 79—627. 
vendees estopped by, from setting up defence of fraud, 81 — 

524. 
bill to surcharge accounts of administrator barred by, here, 

84—376. 
LARCENY ; see Cnnwuil Jurisdhtion and Proceedings, 
justice can try and punish, or examine and send on, for 

petit, 75—909. 
prisoner sent on in such case cannot plead ^* twice in jeop- 
ardy," 75—909. 
verdict good though word ''feloniously''^ in indictment, 75 — 

909. 
thing stolen must be of some value though less than smallest 

coin. What sufficient proof of value, 75 — 909. 
exclusive possession of stolen goods unexplained warrants 

conviction tor, 77 — 411. 
appeal lies of right from judgment of justice for petit Isiv- 

ceny, 81—491. 
what, of crop by employee of landlord, 81 — 1. 
LAW ; see Constitutional Law ; Statutes, 
in absence of proof law of Texas as to effect of a writ of 

error held same as law of Virginia, 75 — 821. 
legislature cannot recall, nor governor return a bill sent 

him. It becomes a law unless vetoed, 76 — 876. 
LA^VTER ; see Attorney at Law. 
LEASE ; see Landlord and Tenant ; Jiimt. 
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LEASE, Contitmed. 
case lies by landlord against tenant for damages to building 

though there is a covenant to leave in repair in. Measure 

of liability, 75 — 95. 
in absence of covenant to pay rent tenant not liable if 

premises destroyed, 76 — 546. 
of lands in hands of receiver by a third party confers no 

rights, 76 — 432. 
as to right of entry under covenant to pay rent, 81 — 118. 
determined by failure of lessee to keep its terms, Ki — 547. 
no form of words necessary to a lease, 83 — 319. 
renewal of, created new tenancy here, its eifect, 83 — 319. 
land leiused by State can be condemneil by it, when, 84 — 271. 
l)arol e\idence inadmissible in construction of this, 84 — 271. 
contract for mining privileges creates here an unassignal)le, 

84—706. 
LEGACY ; nee Advancement ; Letjatee : WilL 

administrator paying, liable to creditors, when, 78 — 720. 
what a demonstrative, what a specific, 78 — 215 ; see 19 G. 

438. 
rule as to abatement of, what legatees preferred, 79 — 648. 
wiiat advancement deemed an ademption of a, what not, 

80—149. 
if limited on future event cause of action will not accrue, 

nor laches be imputed, nor limitation begin to run, until 

event occurs, 81 — 94. 
here vests immediately but possession postponed until lega- 
tees of age, 81 — 687. 
what a specific, when adeemed, when re\'oked, 82 — 588. 
not a charge on. land h(»re and fails, 83 — 255. 
contract to leave party a, may be enforced, 84 — 251. 
special, held payable out of any fund or assets of testator, 

84—289. 
LEGATEE ; nee Legacy ; WiU. 

not entitled until debts paid. Must refund to creditor, 75 — 

792. 
principles on which, refunds to pay debts ; rule if other 

legatees insolvent, 75 — 792. 
when may sue for legficy without making other, parties, 

when not, 78 — 24. 
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LEGATEE, Continued. 
relinquishing dower, or any right, in consideration of leg- 
acy, preferred to volunteers, 79 — 648. 
may tjike legacy and pay testator's debts or decline it and 

avoid them. Decree should be in alternative and not 

against, 79—648. 
having life estate in corpus of legacy cannot buy at sale of 

executor, when, 79 — 602. 
this will vests legacy at once but postpones possession till, of 

age, 81—687. 
cannot ciill on devisee for contribution unless land expressly 

charged, 83 — 255. 
take absolute interest in all property save ius excex)ted in 

this will, 84—847. 
LEGISLATURE. 

can fill vjicancy in office of judge, 77 — 1. 

journals of cannot be im])eached. Each houst* can make its 

rules iis to ab-^cMice, voting &c. of members, 79 — 269. 
defining congressional districts is a political and discretion- 
ary power of the, 79 J269. 
cannot abolish a constitutional office, but may abolisli office 

created by itself, 79 — 642. 
may curtail territorial juri.sdiction of county judge elected 

for two counties, when, 79 — 642. 
can repeal act authorizing county to build bridge, 80 — 223. 
cannot direct auditor to withhold Siilary of officer indebted 

to State, 80—485. 
resolution of one house of, void, when, 83 — 882. 
LEGITIMACY ; ,see Bastard ; Children ; Marriage, 
LEVY ; Hee Krrcnfion. 

what a sufficitMit, actual seizure unnecessary, 83 — 459. 
LEWD AXD LA<UVIOUS ('Oil ABIT ATIOX. 

what must be proved to constitute this ofl'ence, 82 — 1 15. 
LIBEL ; nee Slander, 

what insulting words under Code 1873, ch. 14r» S 2. What 

a publication, 84 — 664. 
letter sent man's wife by servant is within said statute, 84 — 

664. 

question is for jury if defence is privileged communication. 
When, in such Ciuse, defendant entitled to verdict, 84—884. 
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LIBEL, Continued. 
defence of privileged commiiuication, and of truth of words^ 
may be made to action for insulting words, 84 — 884. 

LICENSE ; nee Ardent Spirits; (Yiminul Juriadietion and Pro- 
ceedings; Retailing Liquors. 

power of court t<o revoke, of bar- keeper. What good cause 
for revocation, 75 — 944. 

as to discretion of court in granting liquor ; any citizen may 
oppose granting of; when right of appeal to circuit court 
absolute, 76 — 8<)5. 

as to, to sell liquor in Roanoke county, 76 — 717 

Danville cannot impose unequal taxes on property under 
color of a license tax on tobacco buyers, 76 — 3i5. 

iis to authority of county courts to grant liquor, right of ap- 
peal &c., 77—386, 663 ; see 76—865. 

to sell liquor necessary though U. S. stamp tax paid, 78 — 36. 

in proceedings to revoke liquor, defendant can testify. Pro- 
ceeding maj' be on motion of any t)ne, no jury allowed. 
Former conviction no bar, 78 — 375. 

what, of sample merchant authorizes, what not*, 78 — 484, 
488. 

when ai)peal from order of county judge refusing liquor, 
heard de noro, 79 — 677. 

not necessary for a public skating rink, 81 — 240. 

when agreement as to mining a revocable license, 81 — 764. 

act 3Iarch 6, 1886, as to tendering coupons in payment of, 
valid, 82—789. 

act March 15, 1884, requiring tax of 81000 for selling 
coupons valid, 82 — 883. 

as to application for, to retail liquor under acts 1883-4. 
Where made, right of appeal, hearing application &c., 
83—648. 

application to change plac^ of bar-room comes under said 
act, 83—648. 

offence of selling tax receivable coui)ons without, not pre- 
sumable in this indictment, 84 — 303. 

act requiring, to sell tax receivable coupons is valid, 84 — 
517, 519, 521. 

what indictment for selling liquor without, good. What 
proof necessary to conviction, 84 — 582. 
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LIEN; see Deed of Trust; Mceadiofi; Judgment; Mechanic's 
Lien; FurcJiaser; Rent; Sale; Vendor and Vendee. 

lands subjected to vendor's, in inverse order of alienation 
by vendee, 75 — 604. 

note for purchase money not mentioned in deed is no, on 
lands in hands of innocent purchaser, 75 — 604. 

party here subrogated in equity to, of a judgment, 75 — 645. 

priority of liens when land conveyed by several deeds some 
including other property, 75 — 757. 

nature of, of undocketed judgments and decrees, 75 — 757. 

when principal debtor becomes a surety and can enforce, of 
judgment against endorser, 75 — 757. 

fi, fa. cannot be made a, on laborer's $50 exemption by 
waiver of it, 75 — 922. 

vendor's, is a charge not an estate, it passes as personalty, 
76—694. 

assignee of vendor's, is assignee of a chose in action merely, 
his rights, 76—694. 

undocketed judgment is a, as to subsequent creditors with 
or without notice, 76 — 694. 

judgment against vendor prior to claim of assignee of ven- 
dor's, here, 76—694. 

payment by endorser of judgment in Illinois no extinguish- 
ment of, of judgment in Virginia, when, 76 — 200. 

when, on bankrupt's homestead enforced in State court, 76 
—809. 

how partition made between joint tenants if there is a, on 
some interests, 76 — 857. 

of mortgage on railroad prior to claims for work &c. in con- 
struction of road, 76 — 180. 

docketing judgment is conclusive notice to all the world, 76 
—802. 

corporation has not, on paid up stock for amount due on un- 
paid stock, 76—913. 

a prior judgment hath priority whether docket/cd or not, 77 
—712. 

docketed judgment ^riov to deed made after docketing, 77 — 
712. 

of judgment is legal right which equity cannot modify, 77 — 
712. 

judgment on sci. fa. is not a lien on land, 77 — 763. 
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LIEN, Continued, 
judgment no lien on land held under parol contract and 

equitable title, 77—731 ; see 28 G. 401. 
recorded deed of equity of redemption prior, to unrecorded 

trust, 78 — S. 
of judgment limited to debtor's interest in land, 78 — 88, 

164; see 31 G. 701. 
judgment vs. purchaser no, on land for which he executes 

trust at time of purchase, 78 — 88. 
judgment vs. bankrupt no, on after-ac((uired lands, 78 — 621. 
seller of land for gold has, for gold premiums, 78—164. 
of judgment is subject to all equities of third person exist- 
ing when acquired, 79 — 10. 
judgment creditor of grantee has, only on his interest in 

land, 79—40. 
decree to sell land to i^ay, erroneous until account of all 

lien^ taken, 79—220. 
decree to sell heir s share to pay his debts error until share 

ascertained, 79 — 220. 
judgment no, on land sold by parol and possession giv^en 

prior to judgment, 81 — 222. 
of judgment not enforced in equity after it is barred at law, 

82—46, 872. 
of judgment good against unrecorded contract for sale of 

land, 82—159. 
court may sell to pay vendor's, without firet ordering ac- 
count of liens, 83 — 132. 
levy of attachment gives, without seizure, &c., 83 — 459. 
assignee cannot sell bankrupt's land free of liens unless so 

ordered, 83—679. 
of judgment good against ho me.ste;i(l, when, 83—704. 
gilt to luisbaiid for benefit of wife &c. created no lien on 

land here, 84 — 259. 
land subjected to, in inverse order of conveyances, 84 — 652. 
vendee must examine title and affected with notice of every 

fact obtainable from record, 84 — 652. 
LIMITATION OF ESTATES. 

limitation over on breach of condition that life-tenant shall 

not alien good, 76^140. 
Ciise of contingent remainder, life-t/cnant's estate liable for 

property used, statute of limitations no bar, 77 — 507. 
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LIMITATIONS; see Laches; Lapse of Time; Possession ; Pre- 

sumption; Statute of Limitations. 
LIQUORS ; see Ardent Spirits; License; Retailing Liquors, 

LIS PENDENS. 

must be docketed to affect purchaser from heir who has no 
notice of creditors' suit, 75 — 274. 

when land sold by heir liable for ancestor's debts notwith- 
standing a, when not liable, 75 — 274. 

effect of, on purchaser with, or without, actual notice, 79 — 
415. 
LOAN ; see Gift. 

of chattels not in writing good between parties, void as to 
loanee's creditors, 76 — 233. 

how operation of statute requiring, of chattels to be in 
writing &c. avoided, 76 — 233. 

of chattels vacated by deed as to debts contracted after its 
recordation, 76 — 233. 
LOTTERY. 

on trial for running, witness need not testify if he will crim- 
inate himself, 75 — 892. 

Code 1873, ch. 195, § 20, not applicable to such case, 75 — 
892. 

privilege to conduct, not a contract and may be taken away, 
81—209, 220. 

right of Dismal Swamp Oanal Co. to conduct, repealed by 
impliciition, 81—209, 220. 
LUNATIC ; see Committee; Insanity. 

committee cannot release charge for support of, so as to 
make hLs sureties liable, 76 — 731. 

committee liable though appointment illegal. For what 
not liable, 78—387. 

confirmed ex parte account of committee can only be sur- 
charged or falsified by suit for that puri)Ose within proper 
time, 80—58. 

debt due committee by a former committee properly in- 
cluded in his accounts, 80 — 58. 

suit vs. committee abates on death of, all proceedings before 
it is properly renewed void, 80 — 873. 

what sale of lands of, on bids made to committee good, 81 — 
444. 
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LUNATIC, Continued. 

when necessary for court to appoint guardian dd litem for, 
when not, 81—588. 

principles on which accounts of committee settled, 82 — 747. 

answer of committee does not relieve court from taking ac- 
count of liens in creditors' suit, 83 — 309. 
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M. 



MALICE. 

is for the jury. When inferred. What constitutes, in suit 

for malicious arrest, 75 — 165. 
when inferred in trial for murder, 75 — 867. 
evidence of, to supply age in criminal case must be clear, 75 

—885. 
when proof of actual, not necessary to entitle plaintiff to vin- 
dictive damages, 76 — 128. 
presumed in case of murder. When burden of disproving 

is on accused, 78 — 732. ' 

if malice express, facts are for jury, if implied for court. 

Case of homicide through malice, 79 — 374. 
when law implies, and killing is murder in first degree, 81 

—283. 
libellous publication is prhna facie evidence of, but may be 

rebutted, 83—106. 
must be alleged in suit for libel. To justify libel occasion 

must be privileged and used without, 83 — 106. 
MALICIOUS PROSECUTION ; see Malice. 

what ex)nstitutes malice in action for. When malice inferred. 

Malice is question for jury, 75-^165. 
several may be sued jointly for, or severally in separate ac- 
tions ; counts against several cannot be joined with counts 

against each, 82 — 501. 
declaration for, good here, 84 — 204, 
3IANDAMUS. 
judge can get, to compel payment of salary, 76 — 437. 
proper to compel reception of coupons for taxes in this case, 

76—477. 
lies to compel keeper of rolls to print as a law bill recalled 

from governor but not vetoed, 76 — 876. 
lies to compel judge to certify evidence, 77 — 250. 
proper remedy for wrongful deprivation of an office. When 

allowed, 77 — 415. 
appeal in cases of, lies to court of appeals, 78 — 422. 
proper to compel receipt of coupons, when, 78 — 71. 
•court of appeals can by, compel act not a law to be stricken 

from rolls, 79—269. 
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MAXDAMUS, CofUinued. 
when lies, when not, 79 — 269. 
proper reme<iy on refusal of court to remove suit under act 

March 7, 1884, 80—38. 
proper if salary of oificer improperly withheld, 80 — 485. 
if judge refuse on, to certify facts or evidence a new trial 

will he granted, 83 — 755. 
not granted on denial of petition to become party to a suit, 

appeal is proper remedy, 84 — 34. 
act April 7, 1882, taking away remedy by, in certain cases 

valid, 84—441. 
MANSL AUGHTP]R ; see Criminal Jurisdiction and Proceedings. 
MARRIAGE ; see Alimony ; Children ; Deed ; Divorce ; Dower; 

Heir; Husband and Wife; Infant; Parent ami Child; 

Widoic. 
when there cannot be personal decree in suit on marriage 

contract, 75 — 380. 
contract does not release husband from liability for wife's 

debts, 75—380. 
whim post-nuptial settlement fraudulent and void, 75 — 663. 
parties on whom settlement made may show debt extin- 
guished by new security, 75 — 726. 
relief had in e(iuity vs. endoi-ser of note of wife in suit to 

charge her se])arate estate, 76 — 12. 
power of wife over separati> estate. Her powers under this 

settlement, 76—207. 
wife Ls bound for costs of suit to recover her separate estate, 

76—225. 
she is competeiit witness in such suit, husband has no inter- 
est in it, 7()— 225. 
deed of trust by husband and wife of her separate estate is 

good, 76—247. 
wife may make separate estate liable for her debts or those of 

other persons unleijs deed creating estate limits her powers, 

76—371. 
wife can bind her estate for husband-s debts, 76 — 371 ; see 

29 G. 153. 
wife can bind her separate estate by a draft, 76 — 371. 
ju4s diJiponendi incident to separate estate of wife, 76 — 404. 
what instrument sufficient to pass equitable interest of wife 

in separate estate, 76 — 404. 
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MARRIAGE, Continued. 

omission in certificate of acknowledgment of statement that 
deed was explained to wife, fatal. Deed is void as to her, 
76—487. 

what such certificate must show in order to pass wife's estate, 
76—487. . 

what a devise to wife of a defeasible estate in fee. Her 
power to charge it, 76 — 791. 

deed held not a settlement of curtesy on wife but a sale of 
her land and husband's interest in it, 76—744. 

insolvent husband may settle on wife his uncollected inter- 
est in an estate, 76 — 758 ; see 15 G. 363. 

jus disponendi not given in this settlement except for rein- 
vestment, 77—492 ; see 30 G. 202. 

husband has not curtesy initiate since act April 4, 1877, 
77—639. 

decision as to fact of, not reversed, when, 7^^ — 242. 

how provable. What sufficient evidence of, 78 — 242. 

homestead not good against judgment for breach of prom- 
ise of, 78—468. 

child of color held legitimate under Code 1873, ch. 104 § 13, 
78—524. 

post-nuptial settlements presumed voluntary. Burden is 
on person claiming under to show otherwise, 78 — 460 ; see 
75—663. 

settlement in contemplation of, v^alid unless woman had 
actual knowledge of intended fraud, 79 — 92. 

legitimacy of children of colored persons married by act 
February 27, 1886, 80—563. 

who are bastards. Bastardy not presumed, 80 — 563. 

of white person and negro outside of State void and crimi- 
nal, when, 80—636. . 

what necessary to sustain indictment for, of negro and white 
person, 80—538. 

married woman's Act 1876-7 p. 333, construed, 81 — 275. 

wife can sue and be sued on her contracts. Husband must 
be joined for conformity. In such suit she is competent 
witness he is not, 81 — 275. 

what instructions proper in unlawful detainer against a 
wife, 81—275. 

13 
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MARRIAGE, Continued. 

husband and wife must be joined in suit for her separate 
estate, 83 — 445. 
MARRIED WOMEN; nee Husband and Wife; Marri<ige. 
MARSHALLING ASSETS. 

doctrine of. Rents of trust property applied same way as 
corpu^f, 77 — 242. 
MASTER AND SERVANT; see Corporation; Negligence; 
Railroad Company. 
railroad company liable for injury to conductor caused by 

defective ladder, 81 — 576. 
relation of, did not exist here. Party not liable for injury 

caused by driver of carriage, when, 82 — 33. 
as to liability of master for injury to servant, 83 — 512, 640. 
electric light company not liable for death of employee 

here, 84 — 747. 
evidence of special damage h;^^ reason of discharge inadmis- 
sible if not stated in declaration, 84 — 919. 

MAYOR. 

council of Petersburg fills vacancy in office of, 77 — 300. 
of Danville not liable for arrest and imprisonment, when, 

80—131. 
MECHANIC'S LIEN. 

how acquired and enforced ; proper proceedings ; party has 

no right to a jury, 75 — 825. 
assignors of contract may be made parties to motion to en- 
force, 75-825. 
lot in a town held subject to, .75 — 825. 
filed too late. What steps necessary to perfect, 76 — 180. 
rec50rded in chancery court of Richmond on property within 

a mile of the city bad, 76 — 180.. 
work in comtruction of a railroad not prior to mortgage of 

road, 76—180. 
qmere, are railroad companies within law as to, 76 — 180. 
.statute as to, strictly construed. Account not stating items 

bad, 80—573. 
purchaser not bound by actual notice of claim if statute 

not complied with, 80 — 573. 
as to rights of sub-contractor against owner, 80 — 589, 821. 
general contractor's failure does not aflfect such rights, 80 — 

821, 
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MECHANIC'S LIEN, Continued. 
law construed. What declaration under, law need not 

allege, 81—125. 
when owner liable to sub-contractor. Notice, affidavit &c., 

81—125. 
proceedings here held to conform to statute. Sale for cash 

enough to pay, proper, when, 84—309. 
contractor to furnish brick at so much per thousand not re- 
quired to estimate number by measurement, 84 — 309. 
MEDICAL COLLEGE OF VIRGINIA, 
is a public corporation. Governor cannot remove visitors 

and appoint others in their places, 77 — 415. 
MERGER, 
judgment in Illinois r«. endorser not, of judgment in Vir- 
ginia VH. maker, when, 76 — 200. 
when greater and less estate exist in same person without 

intermediate estate there is a, 76 — 724. 
of dower exists as to part of this property and not as to 

other part, 76^-724. 
judgment vs. one in suit vs. two joint obligors is, of bond 

and another suit barred, when, 81 — 644. 
MILITIA. 

member of, need not obey summons as a juror, when, 80 — 33. 
MINING, 
agreement as to, held a mere license and revocable, 81 — 764. 
agreement held to create no easement but an unassignable 

lease, 84—706. 
MISDEMEANOR ; see Criminal Jurisdiction and Proceedings. 
verdict convicting for, good though word "feloniously" 

used in indictment, 75 — 909. 
appeal lies of right from judgment of justice in case of petit 

larceny, 81 — 491. 
objection that "appeal" not endorsed on warrant too late, 

when, 81—491. 

MISJOINDER ; see Fleading. 
MISTAKE, 
burden is on debtor to prove, in amount of debt named in 

written security, 76 — 668. 
when relief given for, as to quantity of land. Rule of com- 
pensation, 77 — 610. 
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MISTAKE, Continued. 
when, in written inBtrument (corrected in eqnity by parol 

evidence 80—180. 
equity will amend instrument made) under mutual, of fact^ 

80—789. 
when title remains in vendor as security for land conveyed 

to vendee by, 80—789. 
cases of, not within statute of limitations ; statute will not 

run till discovery of, 80 — 789. 
suit in equity proper to correct, as to interest due under a 

trust deed, 80—191. 
in bond and judgment corrected in equity, 82 — 414. 
in answer of committee of lunatic as to amount of lien cor- 
rected, 83—309. 
in stated account must be clearly proved. Not proved here, 

83—432. 
purchaser at judicial sale relieved if there is.mutual, when, 

83—331. 

MORTGAGE ; see Deed,- Deed of TniM. 

deed held absolute, not a, and price not|so inadequate as to 
show fraud, 75—223. 

difference between rights of assignee of, and right of subro- 
gation to lien of, 75 — 407. 

who may redeem and who entitled to subrogation, 75 — 407. 
, creditor cannot be required to assign, and the debt secured 
upon its payment, but must release. |^ Exception to the rule, 
75-^07. 

net earnings of railroad may be used by receiver to pay un- 
secured claims in preference to bonds Jsecured by, when, 
75—701. 

when claims of mortgage creditors of railroad| superior to 
those of general creditors. Whenjjnot, 75 — 701. 

bill of sale intended as a security for"money is treated as a, 
76--668. 

debt named in, i^ prima facie correct, 76 — 668. 

lien of, of railroad superior to claims ^forgwork &e. in con- 
Htriuiion of road, 76—180. 

liability of purchaser of mortgaged laud ; rights &c. of cred 
itors, subrogation, decree against last purchaser &c., 77 — 
462. 
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MORTGAGE, Continued. 

when Code 1873, ch. 137 § 11 as to usury not applicable in 
flavor of mortgagee, 78 — 100. 

when deed absolute on face may be shown by parol proof to 
be a. What proof necessary in such case, 79 — 321. 

secures debt. Change in evidence of debt does not discharge, 
82—190. 

rights under several, of railroad property, 83 — 246. 

purchaser of proj)erty subject to lien of, cannot contest va- 
lidity of bonds secured and thus avoid lien, 83—744. 
MOTION. 

when judgment on first not an estoppel to second, 75 — 628. 

nature of, to enforce mechanic's lien ; how heard, bill of ex- 
ceptions in, &c., 75 — 825. 

in such case party has no right to jury. Court may direct 
an issue or refer to a commissioner, 75 — 825. 

when proof of recordation of accounts &c. proper on, to en- 
force mechanic's lien, 75 — 825. 

against county treasurer and sureties may be dismissed as 
to latter and judgment given against former, when, 75 — 
839. 

on, to abate attachment plaintiflF's evidence heard first and 
burden of proof is on him, 76 — 318 ; see 21 G. 158. 

to what decrees remedy by, under Code 1873, ch. 177 § 5 in- 
applicable, 76—63. 

what notice sufficient to sustain a motion, 77 — 142. 

county court can hear, on sheriff's bonds, 77 — 142. 

notice of, to correct decree or judgment need not set forth 
errors, 81—506. 

for jury from another county should precede motion for 
change of veniie, 84—492. 
MULTIFARIOUSNESS; seeBiU; EqaUy ; Pleading. 

when bill in equity not multifarious, 75 — 150, 613 ; 80 — lOo, 
651. 

what necessary to support objection to bill for, 75 — ^546. 

bill to subject to judgments land conveyed to various i)er- 
sons not multifarious, 75 — 613. 

bill against distinct alienees of separate tracts of land to set 
aside deeds not, 80 — 103. 

bill to construe will and recover property given to several 
pereons by it not, 80 — 651. 
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MULTIFARIOUSNESS, Continued. 

bill to subject to judgment land conveyed to various persons 
is not, 81—305, 

bill multifarious, when, 83 — 46, 157, 267. 
MURDER ; see Criminal Juri^Uctiou and Proceed inf/.s. 

same count may charge one with, and othei-s as accessorias, 
75—847. 

what conclusion of count in indictment for, surplusage, 75 — 
847. 

conviction on one count an acquittal on othei^s, when, 75 — 
847. 

true principles of defence of insanity. What questions to 
expert proper in such ciise, 75—867. 

insanity must be ])roved to the aatix/artion of the jnrj/,7^ — 867 ; 
see 20 G. 860 : 33 G. 807. 

counsel cannot argue against instructions of tlie court, 75 — 
867. 

when juror incompetent. Doubt jis to competency should 
be resolved in prisoner's favor, 75 — 8()7. 

killing of bystander is murder in first degree, when, 75 — 
914. 

what necessary to convict of murder by poison. Verdict 
here set aside as evidence insnflicient, 76 — 1026. 

here not in fii-st degree. Burden on State to raise to that 
degree, 77 — 281. 

when malice presumed. Burden of disproving is on accused, 
78—732. 

verdict of, in first degree justified, by circumstantial evi- 
dence here, 78 — 400. 

threats by deceased admissible. Necessity to justify killing 

must not arise from prisoner's act. .Jury instructed after re- 
tirement, 78 — 732. 

definition of. If malice is exprean fact^^ for juiy, if implied 
for court, 79 — 374. 

what evidence as to blood admissible. When too late to ad- 
mit cumulative evidence, 80 — 287. 

prisoner's version cannot, be related to jury oh his tttatemrni 
if he could not testify, 80 — 287. 

mode of selection of jury to try case of, 81—283, 787. 

case of, in first degree. Various questions decided, 81 — 283. 
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MURDER, Continued. 

necessity relied on to justify killing must not arise from 
prisoner's misconduct, 81 — 283. 

effect of provocation. When law implies malice and case is, 
in first degree, 81 — 283. 

burden of proof of intoxication or insanity is on prisoner, 
81—283. 

what conclusion does not vitiate instruction otherwise right, 
, 81—283. 

juror opposed to capital punishment on circumstantial evi- 
dence, or who bet on result of trial, incompetent, 81 — 787. 

verdict of, in first degree warranted by circumstantial evi- 
dence here, 81 — 787. 

verdict of, in first degree on indictment in common law 
form good, 81 — 787. 

what entry on record conclusive proof of prisoner's pres- 
ence in court, 81 — 787. 

what not l<Miding (piestions, 81 — 787. 

a ca^se of justifiable homicide, definition, 81 — 1. 

what instructions accused here entitled to. When iMititled 
to new trial, 81—283. 

what evidence admissible as part of /rs* (jvHtw in trial for, 
81—787 ; 82—554. 

setting aside ve^rdict of, in second degn^e is not a'niuittal of, 
in first degree, 82 - 554. 

evidence that witness was ^* given to rows'' inadmissible to 
prove his character, 82 — 554. 

case of, in second degree, not manslaughter. What instruc 
tion as to character of accused proper, what not, 82 — 554. 

court need not summon jury from another county until ef- 
fort to get it from trial county fails, 83 — 51. 

what statement of deceased admissible as dying declarations, 
part of ITS ffesia\ &c., ><3 — 51- 

various questions decided on this trial for, 83 — 51. 

in first degree warranted by the evideniu*, 83 — 51, ()89. 
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N. 



NEGLIGENCE; gee Carrier ; Corporation; DainageH; TxicheH; 
Master and Servant ; Mistake ; Railroad Company, 

railroad company allowing collection of inflammable matter 
near its track guilty of, 75 — 499. 

collection of such matter on land along line of road not con- 
tributory, in owner of land, 75 — 499. 

when railroad company liable if sparks from engine set fire 
to property, 76 — 443. 

evidence that same engine had set fire to other property ad- 
missible, 76—44:^. 

declaration not alleging, of railroad company or its agents 
in killing stock bad ; railroad company not liable for kill- 
ing stock unless, alleged and proved, 76 — 773. 

what is, in telegraph company in transmitting message. 
Measure of damages, 77 — 173. 

railroad company having defective car liable for, in killing 
employee, when, 78 — 93. 

receiver of railroad liable to shipper for, in all cases where 
company would have been, 78 — 544. 

w^hen defendant liable for, though plaintiff guilty of con- 
tributory, when not, 78 — 645 ; see 31 G, 812. 

when court should decide as to, and not submit to jury, 78 
—645. 

is mixed question of law and fact, mode of trial, 78—645. 

protrusion of arm from car window is, and bars i-ecovery, 
78—645. 

railroad company not liable for death of employee killed 
by striking bridge, he being guilty of contributory, 78— 
709. 

conductor nor section master not fellow servant of section 
hand. Railroad company liable for death of employee. 
Burden of proving no negligence on company, 78 — 745. 

city liable for not placing barrier at path leading into street, 
when, 79—86. 

burden of proving, is on party alleging. Must be proved £u» 
cause of injury without contributory, of plaintiff, 79— 
241. 
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NEGLIGENCE, Cantinued. 
speed of traiu or that it was late not per ae evidence of, 79 — 

241. 
passenger who fell from caboose door guilty of contributory, 

79—241. 
compensation for, cannot be recovered if plaintiff guilty of 

contributory, unless defendant after discovery of it could 

have prevented the injury, 80 — 546. 
railroad company not liable here for killing boy asleep on 

track, 80—546. 
is mixed question of law and fact. What instructions as to, 

of railroad company defendant proper, 81 — 71. 
instruction as to contributory, . refused if no evidence of 

such negligence, 81 — 767. 
as to liability of railroad, company for, of co-employees. 

When notice to employee notice to company, 81 — 71. 
contributory, not presumed, must be proved, 81 — 71. 
when plaintiff can recover though gnilty of contributory, 

81—71. 
whether employee was agent of company is for jury under 

proper instructions, 81—71. 
what necessary to recover damages for an injur}^, 81 — 188. 
burden of proving, is on him who alleges it, 81—188. 
fireman here guilty of contributory, and railroad company 

not liable, 81—188. 
railroad company held liable for injury to conductor by 

reason of bad ladder, 81 — 576. 
railroad company liable if engines by needlefta or negligent 

noise frighten horses, 81 — 767. 
rule as to recx)very where there is also contributory, 81 — 783. 
person riding in carriage not liable for, of driver, when, 

82-33. 
usually mixed question of law and fact and should then be 

submitted to jury, 82 — 55. 
railroad company not liable plaintiff's, being proximate 

cause of injury, 82 — 55. 
what declaration sufficient in suit against a bank for, in not 

protesting note, 82 — 135. 
general rule as to liability of principal for, of co-employee. 

Exceptions, 82—140. 
r^ompany liable here for injury to boy employee, 82—140. 
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NE(ILI(;EXCE, Continued: 

railroad company not liable if plaintiff's, proximate cause 

of liis death unless it could have avoided it &c. Rule as 

to contributory, 82—330, 932 ; s(»e 82—55. 
railroad company inducing person to pass over unsafe 

premises liable Ibr crush iug him between cara, when, 83 — 

99. 
^* three link couplings'- do not expose brakeman to unne- 

cesstiry danger. Brakeman here guilty of contributory, 

83—288. 
court should not exclude material evidence of plaintiff 

though it considers no, proved, 83 — 312. 
it is, to run unscheduled train at extraoi-dinary speed across 

a road without signaling its coming, 83 — 312. 
city liabh* for injury caused by defect in or near street, 

when, when not, 83—355. 
niilroad company not liable Ibr injury to person riding on 

engine, S[] — 375. 
as to liability of city for dc^fectivi* street, duty of passer 

knowing of defects, burden of proving contributory, is on 

city, 83— 43(). 
railroad company not liable for injury occurring from risks 

of employment, 83 — 512. 
brakeman guilty of contributory, 83—288, 512, 640. 
when railroad company not liable for injury to trespasser 

on track, 83 — 553. 
when company only liable for wilfnl, 83 — 553. 
UKM-e speed of train behind time is not, i>er .w, 83 — 851. 
person crossing track gnilty of contril)utory, here, 83 — 851. 
what declaration for negligiMit injurit*s good on demurrer, 

83-553. 
railroad company liable for injniy to truckman at crossing 

here, 84— ()3. 
rule as to liability if contributory, nonc^ here, 84—63. 
it is, in i-ailroad company not to provide appliances essen- 
tial for employee's safety and it is liabh* for injury caused 

by su(*h failure, 84 — 167. 
railroad company liable for injury to employee caused by, 

of engineer, when, 84 — 167. 
what jury should consider in giving damages for personal in- 
juries, 84 — 167. 
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NEGLIGENCE,. Qyntinued. 

who co-employees, who not, 84—167, 192. 

railroad company liable for killing brakeman by rapid run- 
ning of ti*ain over bad track, 84—192 ; see 78 — 745, 

railroad company not liable here for injury to passenger fall- 
ing from station platform, there being contributory, 84 — 
231. 

person on railroad velocipede entitled to damages for being 
run over by mule here, 84 — 313. 

what instructions proper in this case, what not, 84 — 313. 

instruction ignoring duty of railroad engineer to look out for 
danger is improper, 84 — 498. 

so too instruction that i>ei^on here is a trespjussor, 84 — 498. 

when, does not disentitle phiintilf to recover, 84 — 498. 

railroad company liable here for, in killing person on track^ 
cS4— 498. 

railroad com])any not liable for injury to employee here, 
rule as to contributory, 84 — 042. 

railroad company liable here for injury to brakeman by, of 
conductor, 84—679, 712. 

as to risks of employees of railroads, 84 — (542, 679. 

as to duty of railroads to furnish proper appliances for em- 
ployees, 84 — 679. 

what instruction on trial for killing brakeman by, proper, 
84—712. 

electric light company not liable for death of employee he 
being guilty of contributory, SI — 747. 

when use of defective ap]>liances by employee is contribu- 
tory, SI — 747. 
NE(iKO. 

definition of, 80—538 ; see 28 G. 940. 

what necessary to sustain indictment for marriage of white 
person and, 80 - 538. 

a»s to marriage of, aTid legitimacy of children under act Feb- 
ruary 27, 18()6, 80—563. 

when children of white person and, married out of State il- 
legitimate, 80—636. 
NEW TRIAL; ftt^e Bill of Review; Criminal Jurisdiriion and 
Proceedingn ; JeofailH : Trial ; Verdict, 
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ISEW TEIAL, Continued. 

1. In General. 

2. When Granted. 

3. When Refused. 
1. In General : 

diflference between demurrer to evidence and motion for a, 

75—430. 
court of equity cannot set aside verdict and judgment at law 

and order a, 75 — 811. 
principles on which, granted on ground of newly'discovered 

evidence, 75 — 811. 
on motion for, feet that plaintiff's evidence was different on 

second trial from first considered, 76 — 629. 
held improperly granted on first verdict, 76 — 629. 
rule as to, in criminal case on ground that verdict contrary 

to the evidence, 77—281 ; see 27 G, 1010. 
rule as to, if evidence, not facts, certified, 77 — 692 ; 78—254. 
rule as to, because verdict contrary to evidence, 78 — 151 

400, 592. 
rules as to, when issue out of chancery directed because of 

conflict of testimony, 79 — 166. 
appellate court cannot consider lower court's refusal of, if 

there is no proper certificate of evidence, 79—421 . 
exception to ruling of court as to jury made after verdict is 

too late, 79—660. 
rule as to, for granting, or refusing instructions, 79 — 166. 
refusal of lower court to grant, not considered in appellate 

court unless evidence is certified in some proper mode. SO 

—821. 
rule as to, if instructions not entirely correct, 81 — 71. 
rule if evidence, not facts, certilie*!, 81—164, 275. 
when appellate court looks only to acceptee's evidence, 82 

— 115. 
requisites to obtiiiu, on ground of after discovered evidence, 

82—712, 827. 
record must show presence of prisoner tried for felony when 

motion for, was made and refused. How irregularity 

cured, 8.'^- 586. 
after refusal of, court must certify facts and evidence ; can- 
not require counsel to agree, 83 — 755. 
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NEW TRIAL, Continued. 

2. When Granted : 

by equity on ground of after discovered evidence, 75 — 811. 

because evidence to prove murder by poison insufficient, 
76—1026. 

rule if, afiked because verdict contrary to evidence, 77 — 281 j 
see 27 G. 1010 ; 78—151, 400, 592, 745. 

rule if evidence, not facts, certified, 77—692 ; 78—254 ; 81 — 
164, 275. 

in suit against railroad company for killing employee, ver- 
dict being contrary to evidence, 78 — 745. 

in criminal case on ground of after discovered evidence^ 
when not, 79 — 656. 

because verdict contrary to evidence only when it is clearly 
wrong, 79—556, 656 ; 81—416. 

if declaration does not state any cause of action, 80—589. 

for misdirection of court in criminal case, 81 — 283. 

in rape case evidence not warranting verdict, 82 — 653. 

in case of lewd and lascivious cohabitation, why, 82 — 115. 

because circumstantial evidence only created a suspicion of 
guilt, 83—326. 

qucere, if bill of exceptions does not set forth all the evi- 
dence and show motion for, was refused, 83 — 355. 

because defendant prevented by detention of train from at- 
tending trial, 83 — 674. 

if trial judge refuses, on inandamuH^ to certify case, 83 — 755. 

3. When Refused : 

equity cannot set aside verdict and judgment at law and or- 
der a, 75 — 811. 

held improperly granted on first verdict, 76 — 629. 

damages for assault and battery not being excessive here, 
76—128. 

rule if, asked because verdict contrary to evidence, 77 — 281 ; 
see 27 G. 1010 ; 78—151, 400, 592, 745. 

rule if evidence, not facta, certified, 77—692 ; 78 — 254. 

refused if lower court right, even if erroneous instruction 
given, 77—173. 

if case depends on credibility of witnesses, 78 — 254. 

when part of damages released and defendant did not ex- 
cept to other part, 78 — 671. 
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2fEW TKIAL, When Refused, Continued. 

when evidence certified unless verdict plainly wrong after 

rejecting parol evidence of exceptor, 79 — 656. 
exception to ruling of court as to jury made after verdict is 

too late, 79—660. 
here, there being a conflict of evidence, 80 — 389. 
refused unless except ee's evidence shows error, when, 81 — 

22. 
though instruction erroneous if verdict could not properly 

have been different, 81 — 71. 
rule if evidence, not facts, certified, 81 — 164, 275. 
unless appellant prejudiced by error, 81 — 164. 
on ground that verdict contrary to evidence unless verdict 

clearly wrong, 81 — 416. 
evidence being certified and contradictory and two mistrials, 

81—416. 
if appellate court cannot determine that lower court erred, 

82—19. 
if verdict not against evidence nor without evidence to sus- 
tain it, 82—53- 
in case of rape, 82—107, 334. 
unless after rejecting exc/cptor's parol evidence &c. verdict 

wrong, 82—135, 225. 
in case of burglary, 82 — 183. 
in case of murder in second degree, 82 — 554. 
there being no bill of exceptions, no motion for &c., 82 — 

806. 
if after discovered evidence only cumulative, 82 — 712. 
evidence warranting verdict of murder in first degree, 8.*J — 

51. 
paii»y not being prejudiced by wrong instructions given, 

83—355. 
on issue out of chancery verdict on whole evidence seeming 

right, 83—365. 
quwre, if bill of exceptions does not set forth all evidence 

and show motion for, was refused, 83 — 355. 
if after discovered evidence merely cumulative, 83 — 581. ' 
NON EST FACTUM, 
fraud in procurement of contract cannot be set up under 

plea of, what may be shown, 76 — 225. 



NONSUIT— NOTICE. 207 

NONSUIT. 

when, ordered for misjoinder of parties, 76 — 169. 
NOTAEY PUBLIC. 

of what certificate of, conclusive evidence, 83 — 445. 
NOTE ; 8€e BUI of Exchange ; Check ; Conpom ; Promissory 

J^ote. 
NOTICE; see Deposition; Motion; Purchaser; Vendor and 
Vendee. 

1. Ix General. 

2. As TO Purchasers. 
1. In General : 

docketing judgment conclusive, to all the world, 76 — 802. 

assignment of chose inaction need not be recorded and recor- 
dation not, 76-— 694. 

undocketed judgment is good against subsequent creditors 
with or without, 76 — 694. 

need not be given in any proceeding to nonresident failing 
to appear after publication. Otherwise if he appear, 78 
—574. 

tenant does not hold adversely to landlord until after, that 
he acknowledges another's title, 78—602. 

rule where defendant attacking judgment alleges want of. 
Failure of record to state, insuflQcient, 78 — 765. 

as to, under mechanic's lien law ; when owner liable to sub- 
contractor, 81 — 125. 

person making improvements on land with, of another's 
title not allowed for them, 81 — 94. 

means of, with dutj^ to use means is equal to actual, 81 — 94. 

to quit or pay rent does not revoke power of agent to collect 
rent, 81—118. 

to insurance broker not binding on company, when, 82 — M2. 

notice and opportunity to be heard essential to jurisdiction 
of all courts, 82—359. 

order of publication during war not, when, 82 — 359. 

service of process on garnishee not, to non-resident defend- 
ant, 82—359. 

burden of proving want of, is on alleger thereof. Absence 
of "return" on summons not sufficient if cause regularly 
matured, 82—690. 

persons dealing with corporation are affected with, of char- 
ter &c., 80—683 ; 82—913 ; 83—153. 
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NOTICE, In Generai^ Continued. 

persons dealing with party as agent of corporation do so at 
their peril, 82—913. 

to party in possession of land essential before nnlawful de* 
tainer will lie, when, 83 — 20. 

in suit on judgment, heirs can require strict proof of claim, 
when, 8;5-81. 

of protest left with servant of endorser of note does not bind 
him, when, 84 — 41. 

by insurance company to broker that policy cancelled, does 
not release company, 84—116. 

words **i» liquidation^^ sufficient, of dissolution of partner- 
ship, when, 84 — 478. 

to take depositions held reasonable here, 83 — 141. 

what, sufficient to sustain a motion, 77 — 142. 
2. As TO Purchasers : 

when lis pendens must be docketed to affect purchaser with, 
75—274. 

purchaser buying decedent's land after filing of accounts of 
personal representative under ch. 128, Code 1873, is af- 
fected with, 75 — 274. 

trustee and creditor not affected by prior deed improperly 
admitted to record unless they had actual, 75 — 491. 

docketing of judgment conclusive, to all the world, 76 — 802. 

recording a&signment of a chose in aciion is not, 76 — 694. 

ante-nuptial settlement not void unless woman had actual, 
of fraud and participated in it, 79—92. 

what, to purchaser for value of charges on property suffi- 
cient, 79 — 147. 

purchaser from person in confidential relations with firm 
&c. with, of the facts in same position as grantor, 
79—147. 

essentials of defence of purchaser for value without, 79 — 
! 147. 

person making improvements on land with, of another's 
title not allowed for such improvements, 81 — 94. 

means of, with duty of using means is equal to actual, 
81—94. 

land liable whether purchaser from vendee bought with or 
without, of vendor's lien, 81 — 461. 
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NOTICE, As TO PuRCHiiSEBS, Ckmtinued. 
to debtx>r essential to perfect title under assignment of the 

debt. Until, assignment subject to all equities, 82—518. 
buyer from holder of legal title with constructive, of trust 

takes subject to it, 82—832. 
persons dealing with corporation are aflfected with, of char- 
ter &c., 82—913. 
I)ersons dealing with party as agent of corporation do so at 

their peril, 82—913. 
may be actual or constructive. Anything to put him on 

enquiry sufficient, 83—397. 
defendants here held nqt to be purchasers for value without, 

84—130. 
whatever puts purchaser on enquiry is constructive and suf- 
ficient, 84— 348. 
purchaser with, of trust only takes what grantor had, 84 — 

348. 
vendee affected with, of all facts shown by record, 84 — 662. 
NOVATION OF DEBT, 
transaction amounting to, discharges old cause of action, 

75—726. 
NUDUM PACTUM, 
agreement to take part of debt for whole is, 77 — 548 ; 80 — 

;i03 ; 84—840. 
promise to pay, or payment of, debt no ground for specfic 

performance of contract to convey land, 77 — 548. 
promise of bank to get judgment against endorser is, when, 

82—801. 
NUISANCE, 
slaughter house in town prima facie a, may be shown not to 

be, 75—516. 
when injunction granted against, 76 — 777. 
town managing market-house so as to make it a, liable, 79 — 

660. 
unauthorized obstruction in street is an indictable, city can 

remove it, 84—337. 
NULLUM TEMPUS OCCUEEIT EEGL 
applies in suit for oyster lands, 84 — 701. 

14 
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OATH. 

what, not material and not subject of perjury, 75 — 922. 

failure to take, of oflftce vacates place of school trustee, 77 — 
518; 7S— 116. 

failure to tiike, of office vacates office, 78 — 116, 352. 
OFFICE; Hee Officer; Official Bond. 

effect of failing to take oath of, 77—518 ; 78—116, 352. 

what proper remedy if title to, is in controversy, 77—347. 

mandamus proper remedy for wrongful deprivation of an, 
77—415. 

what necessary in indictment for corrupt misbehavior in, 
when quashed, 77 — 52. 

who fills vacancy in, of school trustee, 78 — 116. 

legislature may change term of, if not fixed by Constitu- 
tion, 78 — 352. 

act February 14, 1884, includes aU offices whether filled by 
legislature or people, 79 — 123. 

legislature may abolish, created by it but not a constitu- 
tional office, 79 — 642. 

legislature may curtail territorial jurisdiction of county 
judge, 79—642. 

election to fill vacancy in, of judge is for unexpired term, 
81-^67 ; 82—279 ; see 76—307, 437. 

joint resolution of February 26, 1886, as to, of superinten- 
dent of public schools, void, 82 — 390. 

judgment in quo warranto sis to right to hold, involves ad- 
judication as to right to salary, 84 — 574. 

when party ousted from, by lower court not entitled to re- 
cover fees collected during appeal, 84—923. 
OFFICE JUDGMENT ; see Jxulgment 
OFFICER ; see Office ; Official Bond. 

quwre, can process against corporation be served on wife &c. 
of its, 76—913. 

powers and liabilities of general agent of penitentiary and 
his sureties, 76 — ^942. 

when suit may be brought against, of State, when not, 76 — 
455. 
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OFFICER, Continued. 
equity will enjoin illegal acts of, attempted colore offlcii, 

77— a%. 
services rendered by public, not of nature of contracts, 77 

—425 ; see 76—942. 
county courts have jurisdiction of motions on sheriffe' 

bonds. An informal noti<^ sufficient to snstain such mo- 
tion, when, 77—142. 
must qualify before term begins, effect of failure to qualify, 

77—265. 
Hustings Court of Petersburg filts vacancy in office of city 

treasurer, 77 — 265. 
act February 1884 prohibiting, from active participation in 

politics void, 79—196. 
when reduction of salary of county judge not unconstitu- 

tioual, 79—642. 
in suit on joint bond of, defense of one joint obligor enures 

to others, when, 80 — 811. 
judicial, not liable for official acts, when, 80 — 131. 
mayor not liable for arrest of party suing him for false im- 
prisonment, when, 80 — 131. 
salary of attorney-general not liable to offset, garnishment, 

attachment, &c., 80 — 485. 
act November 24, 1884 as to withholding salary of, indebted 

to State void, how far, 80—485. 
mandamus proper remedy if salary of, withheld, 80—485. 
when records of corporation evidence in unlawful detainer 

vs. its, 81—59. 
of corporation occupying house as part of salary loses right 

on removal from office, 81 — 59. 
auditor liable for paying excessive commissions to tax col- 
lector, 83—94. 
resolution of one house of legislature authorizing governor 

to employ counsel void, 83 — 882. 
what services covered by salary of attorney-general. Legis- 

ture can reduce his salary, 83—882. 
as to compensation &c. of attorney-general, 84 — 26. 
right of council of Portsmouth to judge as to qualifications 

of members only applies to case of contested seat, 84 — 

298. 
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OFFICER, Continued. 
judgment on official bond not evidence of ^^ defaleatiany^^ 84 

—692. 
constable is discharged from liability for failing to collect 

claims by his discharge in bankruptcy, 84 — 692. 
certificate of, of acknowledgment of deed followed by re- 
cordation cannot be impeached collaterally, 84—900. 
when, ousted by lower court not entitled to fees collected 

during appeal, 84 — 923. 
OFFICIAL BOND; see Guardian; Personal Representative; 

Receiver ; Sheriff. 
defense of one joint obligor enures to others, when, 80 — 811. 
liability of surety on, of county treasurer, 84 — 282. 
ONUS PROBANDI ; see Evidence ; Trial. 
is on purchaser of bonds from executor at a discount to 

show sale proper, 78 — 438. 
of showing post-nuptial settlement was for consideration is 

on party claiming under it, 78 — 460 ; see 75 — 663. 
is on party trying to hold new partner for debts of old firm, 

78—567. 
on indictment is on State to show place obstructed was a 

road, 78 — 19. 
ORDER OF PUBLICATION. 

during war not notice and of no legal effect, when, 82 — 359. 
OYSTERS, 
law does not forfeit cargoes of vessels violating it, 76 — 1002. 
State can compel forfeiture of vessels violating law. How 

far act March 6, 1880, void, 76 989. 
State can regulate fisheries and oyster beds, 76 — 989. 
act March 4, 1884, § 6, as to planting, revocable by legisla- 
ture, 84—557. 
party taking benefit under it cannot contest its validity, 84 

—557. 
acts 1883-4 ch. 254 § 6 construed, 84—701. 
how grounds assigned under said law, 84 — 701. 
what instructions improper in unlawful detainer for oyster 

grounds, 84 — 701. 
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PAECENERS. 
at common law could make partition by parol. Has statute 

altered rule, qticere, 76 — 487. 
one receiving more than share of rents and profits liable to 

co-parcener, 82—759. 
in such case statute limitations does not begin to run until 
actual ouster or its equivalent, 82 — 759. 
PARDON. 
eflTect of a, in this case, 78 — 39. 

if juror convicted of felony has a, motion in arrest of judg- 
ment does not lie, 83 — 51. 
PARENT AND CHILD; see Children; Guardian; Infant. 
when promise of child to pay father hoard premmed, 79—341. 
one has insurable interest in life of other, 79 — 421. 
father generally entitled to custody of child, exceptions, 

82—433. 
custody of child given to aunt, not father, here, 82 — 433, 567. 
PARTIES; see Absent Defendant; Action; Appeal; Equity; 
Writ of Error, 

1. In Generai^ 

2. Who should be. 

3. Who need not be. 
1. In Genebai. : 

remedy of purchasers of debtor's land who are not, to cred- 
itors' suit, 75—480. 

plaintifif cannot dismiss suit after other creditors become, 
75—508. 

filing petition does not make petitioners, order of court ne- 
cessary, 75 — 508. 

contractors may be made, to motion to enforce mechanic's 
lien, 75—825. 

judgment against bankrupt enforced in State court by cred- 
itors not, to bankrupt proceedings, 76 — 809. 

how non-joinder of, taken advantage of, 76 — 169. 

for whose use suit is brought liable for costs, 76—169. 

erroneous judgment is conclusive on, until reversed, 77 — 704. 
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PARTIES, In General, Continued. 
how failure to join necessary, taken advantage of in equity^ 

79—671. 
if defect of, appears on record objection may be first made 

in appellate court, 81 — 588. 
if appellate court decide against right of persons to become, 

they cannot renew claim in lower court, 84 — 348. 

2. Who should be : 

sureties of debtor should be, to creditors' bill, when, 75 — 
111 ; see 28 G. 815. 

when creditors not made, in the bill become so afterwards, 
75—508. 

contractors may be made, to motion to enforce mechanic's 
lien, 75—825. 

all shareholders, to suit to wind up building association, 
77—293. 

all interested should be, in chancery, 78 — 188, 755 ; 79 — 671. 

to bill by an sussignee, 79 — 671. 

all persons beneficially interested must be, 80 — 855. 

person to be enjoined must be or become a party, 81 — 533. 

administrator d. b, n. to suit in which is money of his intes- 
tate's estate, 81—588. 

3. Who need not be: 

who not necessary, to a creditors' bill, 75—111. 

when assignee of debtor who becomes bankrupt pendente 
lite not a necessary, 75 — 455. 

assignee in bankruptcy not necessary, in suit to subject 
bankrupt's homestead to a judgment, 76 — 809. 

person having a contingent estate, to proceeding for ap- 
pointment of a new trustee, 78 — 755. 
PAETITION; see Equity; Land, 

what relief not given on bill purely for, 75 — 341. 

made in one suit cannot be questioned in another, 75 — 341. 

quctre, how wife's interest in proceeds of lands sold for, 
passed, husband retaining said interest, 75 — 341. 

decree of, does not convey title. When mutual convey- 
ances necessary, 76 — 487. 

decree in suit lor, which allote wife's land to husband gives 
him no title, 76 — 487. 

qucere, can co-parceners now make, by p^rol, 76 — 487. 
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PARTITION, Continued. 

as to, between joint tenants there being liens on interests of 
some of them, 76 — 487. 

may be made though liens exist made by some of the own- 
ers, 76—857. 

when proceeds of land sold for, realty, when personalty, 80 
—841. 

how such proceeds passed in this case, 80 — 841. 

equity has jurisdiction of, and to decide all questions of 
title, 81—600. 

in suits for, court may decide all questions necessary to give 
justice &c., 81—588. 

sale of reversion erroneous and land damages caused by 
railroad distributed, 82 — 588. 

court may decide all questions as to title in suits for, 82 — 
685, 759. 

court cannot partition land in another State, 82 — 890. 
PARTNER ; see PaHnersMp, 

in suit by one, for firm property sold by other, money ad- 
vanced by defendant to pay firm debts is a proper offset, 
75—534. 

surviving, also executor of co-partner, should pay surplus 
to himself as executor. In such case held liable as execu- 
tor, 76-85. 

agreement to buy land, sell it and divide proceeds makes 
parties partners, 76 — 899. 

proper decree settling partnership when partners contri- 
buted unequal amounts, 76 — 899. 

surviving, not liable for acts of co-partners, when, 76 — 85. 

power of court over, 77 — 477. 

not entitled to pay for services unless so agreed, 77 — 775 ; 
see 29 G. 134. 

taking deed in own name holds for benefit of firm, when, 
78—159. 

not liable for failing to collect price of property sold by him 
if not negligent, 78 — 567. 

new, not liable for debts of old firm save by agreement. 
Burden of proving such agreement is on debtor, 78 — 567. 

admission of new, dissolves old firm, 78 — 567. 
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PARTNER, Continued. 

what deed of trust by firm no redaction into possession oi 
equitable claim of wife of one partner against the other, 
75—137. 

when bond of one, binding on the other. What contract 
by one, to sell stock binding on other, 75 — 442. 

when one can sell firm property, when not, 75 — 534. 

when transfer of firm property by one, does not divest title, 
75—534. 

powers of surviving, at law and in equity, 76 — 85. 

one, may create or discharge a liability of the firm, 80 — 404. 

one, cannot after dissolution create new cause of action 
against the other, 84 — 478. 
PARTNERSHIP ; see PaHner. 

when statute of limitations begins to run in suit by partner 
to settle, 75—442. 

parol contract of, not void, when, 75 — 442. 

when court may appoint receiver to collect from each part- 
ner his proportion of debts and to pay creditors, 75 — 442. 

when transfer of property of, by one partner does not divest 
title, 75—534. 

in suit by partner for property of, sold by co-partner money 
advanced by defendant to pay firm debts is a proper off- 
set, 75—534. 

proper decree settling, if partners contributed unequal 
amounts, 76—899. 

agreement to buy land, sell it and divide proceeds consti- 
tutes a, 76—899. 

gives equity jurisdiction. Power of court over, 77 — 477. 

partner taking deed in own name holds for benefit of, 78 — 
159. 

land of, no matter who has legal title, treated as personalty 
and subject to debts of, 78—292. 

new partner not liable for debts of old, save by agreement, 
78—567. 

admission of new partner dissolves old firm, 78 — 567. 

peculiarities of mining, effect of judgment against, 79 — 147. 

property bought for and with funds of, is its property though 
title in one partner, 80 — 404. 

one partner may cri^te or discharge a liability of the firm, 
80-^04. 
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PARTNERSHIP, Continued. 

accounts of^ will not be settled by court if no evidence on 
which to base statement, 81—432. 

qucere, if agreement here constituted a, &c., 82—401. 

powers of partners after dissolution of. One cannot create 
new cause of action against the other, 84 — 478. 

words ^Hn liquidation^^ sufficient notice of dissolution, when, 
84--478. 
PASSENGER. 

rule that, cannot detach coupons from ticket proper, 82 — 
250. 
PATENT ; see Grant. 

decree directing issuing of, conclusive as to exemption of 
land mentioned therein from location and grant, 75—150. 

when junior prior to senior, latter containing a reservation, 
75—557. 

effect of reservation in. Remedy of party claiming under 
a prior survey, 75 — 557. 

contract as to sale of patent right set aside for. false repre- 
sentations, 76 — 594. 
PAYMENT; see Accord and Satisfaction ; Contract; Tender. 

when unpaid check not a, 75 — 44. 

purchaser paying commissioner who has not given proper 
bond liable, 75—116. 

presumption of, repelled by circumstances in this case, 75 — 
300. 

debt secured by trust not presumed paid though note barred 
by act of limitations, 75 — 300. 

when note given for a debt is, when not, 75 — 726. 

when note is an extinguishment of a judgment, 75 — 726. 

presumption as to currency in which bond due before Octo- 
ber 20, 1863, should be paid, 75—959. 

to one not holding evidence of debt is at risk of debtor, 
76—614. 

after time named in contract no ground for specific perform- 
ance, when, 76 — 517. 

by endorser of judgment in Illinois no extinguishment of 
lien of judgment in Virginia, when, 76 — 200. 

liability of purchaser &c. paying commissioner of sale who 
had given no bond, 76 — 173. 
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PAYMENT, Cantimied. 

presumption of, not affected by positive bar of the statute 
of limitations, 76—36. 

om(s is on surety claiming right of subrogation to prove he 
paid the debt, 76—892. 

on liens on land held satisfaction of bond here, 77 — 76. 

when common law presumption of, applies. What repels 
presumption, 78 — 132, 139. 

plea of, sustained though 20 years not elapsed, 79 — 141. 

necessary to entitle acceptor to sue drawer, 81) — 369. 

how payments on usurious contract are applied, 80 — 379. 

claim unaffected by time short of period sufficient to raise 
presumption of, when, 80 — 789. 

delivery of bond to obligor aud other facts proved, here, 
82—479. 

if, not applied court will apply. May be applied to debt 
first due with highest interest and unsecured, 82 — 784. 

entries in books of maker of note not admissible as evi- 
dence of, when, 84 — 341. 

maker of note cannot testify as to, payee being dead, 84 — 
341. 

on what note payment made here, 84 — 341. 

personal representative of both debtor and creditor estate 
may pay debt, 84 — 376. 

person receiving money from obligor to pay bond compe- 
tent to prove, though obligee dead, 84 — 419. 

of debt extinguishes it and thereafter it is a nullity, 84 — 
806. 

if, made under decree to attorney he is not liabJe if decree 
afterwards reversed, when, 84 — 913. 
PENALTY ; see Bond ; Contract ; Forfeiture. 

ignorance of law will not relieve county treasurer from, 
75—839. 

Code 1873, ch. 15, § 13, applies to forfeitures in both civil 
and criminal cases, 79 — 597. 

plaintiff not limited to, in Code 1873, ch. 61, § 17, for re- 
fusal of railroad company to carry baggage, 84 — ^553. 
PERJURY. 

to convict of, false oath must have been viaterial ; oath that 
f50 labor exemption was not waived is not, 75—922. 
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PERJURY, Continued. 
failure to lay time truly in indictment fatal, 78 — 692. 
matter of false oath must be material. If, is for swearing- 
contradictorily prosecutor must show which oath was false, 
78—692. 
PERSONAL REPRESENTATIVE ; see Account; Administra- 
tion ; Commissioner in Chancery ; Decedents^ Estates ; Distri- 
bution, 

1. In General. 

2. Bond. 

3. Duties and Powers. 

4. Rights and Liabilities. 

5. Accounts. 

6. Suits by and against. 
1. In General: 

report of accounts and debts rightly filed is notice to pur- 
chaser from heirs of decedent, 75 — 274. 

counsel fees not allowed, who improperly confesses judg- 
ment, 75 — 522. 

what not an investment of fund of estate but of individual 
fund, 75—792. 

judgment by default against, not evidence in suit against 
heirs and devisees, 76 — 36. 

liability of trustee for failure to collect cfioses in auction dif- 
ferent from that of, 76—365. 

process of garnishment will not lie against, 76 — 678. 

when payment of debt to himself not scaled, 77 — 775. 

what purchase of bank stock by, from creditors not im- 
proper, 77 — 198. 

distribution by, before report does not prevent exceptions 
to it, 78—215. 

surety for distributee may set off judgment paid for him 
against his share of estate. 79 — 118. 

distributee not competent witness administ]*ator being dead, 
79—118. 

administrator has no power to sell intestate's land, 80 -604. 

rule as to allowance of commissions by court to, 81 — 245. 

who is distributee must plead statutes of limitations to debts 
rs, estate and cannot revive them, when, 81 — 654. 

turning over slaves without a refunding bond liable for a 
devastavit. 81 — 519. 
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PERSONAL REPRESENTATIVE, In General, OonHnued. 

decree oonfirming accoant of, final as to him and not re- 
viewed on petition, when, 83 — 76, 

court can take afisets from, and put in hands of receiver^ 83 
--67. 

what disbursements for intestate's children presumed made 
by, 83—75. 

defense by, here enures to benefit of heirs, why, 83—451. 

sureties of, not liable for money received by him as commis- 
sioner, 83 — 539. 

paying inferior creditors cannot make them refund, 83 — 539. 

what declaration may state and what proceedings proper in 
suit by, of commissioner on bonds given for price of land, 
83—784- 

Virginia court can enforce decree made against, in another 
State, when, 84 — 181. 

if same person, of debtor and creditor estate he may pay 
debt, 84—376. 

damages for killing intestate distributed by, according to 
statute of distributions, 84 — 415. 

of tax collector should pay money received from deputies to 
the State, 84-^35. 

when possession by, of assignment of chose in action not evi- 
dence of its delivery, 84 — 731. 
2. Bond : 

statute of limitation as to sureties on bond is ten years, 75 — 
792. 

is trustee for creditors &c., unaffected by statute of limita- 
tions ; if thei^e is any limitation in case of a devastavit it 
is not less than ten years, 75 — 792. 

rights and liabilities of coexecators executing a joint bond, 
76—85. 

indebted to testator presumed to have paid himself and his 
sureties liable, 76 — 85. 

statute of limitations ceased to run in this case when suit 
was brought on, 76 — ^36. 

sureties of^ who was also surviving partner and debtor of 
testator liable here, 76 — 85. 

sureties of, who was sheriff, not liable for his failure to pay 
over proceeds of slave sold under order of county court, 
77—361. 
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PERSONAL REPRESENTATIVE, Bond, Qmtinued. 

sureties liable for proceeds of sale of land received by, un- 
der will, 77—839. 

from what time action on, barred, 78 — 24 ; see 75- -801. 

sureties for, who is residuary l^;atee liable to creditors if he 
consume legacy, 78 — 720 ; see 9 G. 549. 

within what time suit vs. sureties on, may be brought^ 79 — 
524. 

defense of one joint obligor enures to others, when, 80—811, 

when action on bond barred by statute of limitations, 81 — 
519. 

fact that slaves turned over improperly would have been 
freed if kept no defense in suit on bond, 81 — 519. 

when decree may be against sureties before first taking ac- 
counts, 81—519. 
3. Duties and Powers: 

what not an investment of fund of estate but of individual 
fund, 75—792. 

who is surviving partner of testator should pay himself as^ 
amount due estate by firm, 76—85. 

what purchase of bank stock from creditors by, not im- 
proper, 77 — 198. 

legal title to testator's assets is in, purchaser gets good title^ 
78—438. 

rule as to duty and liability of purchaser from, of assets at 
a discount or who takes them in payment of debt due by, 
78—438. 

compromise of suit against decedent by, final, when, 79 — 
327. 

administrator has no power to sell intestate's land, 80 — 604. 

not bound to sue insolvent debtor, 81 — ^245. 

must plead statute of limitations even if sole heir. His 
creditors may file such plea, when, 81—645. 

compromise by, during the war held valid, 82 — 74. 

should collect debts not sell them, exception, when sale 
proper, 83 — 141. 

here can only enforce trust to extent she has paid debt se- 
cured, 83—251. 

if same person, of debtor and creditor he may pay debt, 
84—376. 
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PERSONAL REPRESENTATIVE, Duties and Powebs, 
Continued. 

second, cannot collect bonds taken by first and paid over to 
distributees, 84—806. 
4. Rights and Liabilities: 

relations and liabilities of joint, 75 — 546. 

when liable for loss of trust subject or for receiving CJonfed- 
erate money, 75 — 747. 

not keeping trust fund separate liable for loss, 75 — 792. 

is trustee affected by statute of limitations? Limitation in 
case of devdstaiyU, if there is any, not less than ten years, 
75—792. 

expat'te order of court no protection to, and does not affect 
statute of limitations, 75 — 792. 

liable for what he receives, not for devastavit of co-executor 
unless he could prevent it, 76 — 85. 

liabilities &c. of co-executors who execute a joint bond, 76 — 
85. 

held liable as, and not as surviving partner, 76 — 85. 

Indebted to testator presumed to have paid himself as, and 
his sureties liable, 76—85. 

not liable if acting in good faith, will giving him discretion 
as to time and terms of sale, 76 — 48. 

receiving Confederate money and paying ante- war debts with 
it is credited with full amount, 76 — 48. 

liability of trustee for failure to collect chases in action differ- 
ent from that of, 76—365. 

when liable for receipt of Confederate money, 76-^71. 

not liable to loss from error of judgment if honestly exer- 
cising discretion, 77 — 198. 

liable for turning over fund to life tenant without taking se- 
curity for remainderman, 77 — 499. 

liable though he deposited fund in Confederate money with 
general receiver of the court, 77 — 742. 

when payment of debt to himself not scaled, 77 — 775. 

also surviving partner not allowed commissions nor interest 
on funds advanced him as, from firm, 77 — 775. 

why, allowed credit for money paid under Confederate se- 
questration act, 77—806 ; see 22 G. 629. 

allowed for taxes paid on land accrued before but not after 
decree confirming partition, 77 — 820 ; see 32 G. 752. 
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PERSONAL REPRESEKTATIVB, Riohto and Liabili- 
ties, Continued. 
not liable as, for default as special commissioner in suit to 

settle estate, 77—820. 
executor and sureties liable for proceeds of sale of land re- 
ceived under the will, 77 — 839 ; see 2 R. 483. 
when liable for investing in Confederate bonds, 78 — 24 ; see 

25 G. 410. 
must pay interest on funds in his hands, 78 — 24 ; see 3 R. 

434. 
not liable for war interest and allowed commissions for war 

period, 78—12, 665 ; see 27 G. 42. 
as to discretion of court in allowing commissions to, who 

failed to settle accounts, 78 — 12. 
rule as to liability of, for losses. Not liable for depreciation 

of bonds, when, 78 — 111. 
legal title of assets is in. Purchaser gets good title from, 78 

—438. 
as to liability for CJonfederate money, when and how it is 

scaled, 78—665. 
when cannot set up bond against balance shown due by his 

accounts, 78 — 665. 
allowed expenses and commissions, 78 — 665. 
paying legacies without taking refunding bonds liable to 

creditors, 78—720. 
how estate applied if debts charged on personalty only, 78 — 

720 ; see 9 G. 549. 
infant, liable for fraud or tort but not on a contract, 79 — 

510. 
not liable for loss during war if he acted in good faith and 

with discretion, 79 — 635. 
not held for compound interest on bonds not collected, 79 — 

118. 
payments to distributee in Confederate money good, 79 — 

118. 
infant, not liable for demstavit unless guilty of tortious con- 
version, 79 — 510. 
who as surety for testator pays debts can only retain ratable 

share of assets, 79—524. 
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PERSONAL REPRESENTATIVE, Rights and Liabiuc- 

TIES; Continued. 
rule as to liability of co-executors, 79 — 524. 
honestly exercising discretion given him in will not liable 

for error of judgment, 79 — 602. 
may not purchase at own sale, may buy property formerly 

sold by him, 79—602 ; see 24 G. 226. 
sales of perishable property in 1865 for CJonfederate money 

good, when, 79-— 602. 
legatee having life estate in corpus of legacy cannot buy at 

sale of, when, 79—602. 
turning over slaves &c. without a refunding bond liable for 

a devastavitj 81 — 519. 
not liable if acting in good faith, with reasonable discretion 

and as he would act in his own matters, 81 — 245. 
not liable here, compromise made during war held valid, 

82—74. 
held here to hold land bought by him in trust for benefit of 

estate. Rights of bondholders lost by laches, 82 — 417. 
liable as guardian d« /acfo for rents and profits of infant's 

lands, when, 82 — 455. 
/^ equity will not relieve against, if from lapse of time &c. no 

proper accounts can be made up, 82 — 536. 
liable for loss of proceeds of draft, 83 — 67. 
of creditor of XJ. S. can receive payment anywhere. Surety 

liable for his acts, 03 — 67. 
liability for failing to proceed against attorney who did not 

collect debt, 83—361. 
liability for laches in not collecting bond here, 83 — 791. 
liable personally for injury caused by falling into cellar, 

when, 84—81. 
when, could not sell slaves and not liable for their loss, 84 — 

376. 
not liable for failure of predecessor to file appraisement or 

inventory, 84 — 376. 
liable for devastavit if he turns over estate to trustee before 

debts paid, 84—731. 
5. Accounts: 
report of accounts and debts properly filed is notice to pur- 
chaser from heirs, 75 — 274. 
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PEBSONAL REPRESENTATIVE, Accounts, Cmtiamed. 

counsel fees not allowed, who improperly confessed judg- 
ment, 75—522. 

principal of settlement of accounts of joint, 75—546. 

effect of ex parte settlement of, 75 — 792. 

party attacking ex parte ; must prove it incorrect,. 76 — 48. 

decree may be without, if answer admits sufficient assets, 
78—24. 

cannot be directed of amounts received by infant admimis. 
trator, 79—510. 

showing, has paid some debts in full and others not paid 
wrong pnma faciey 79 — 524. 

rule as to allowance of commissions by court to, 81 — 245. 

when entitled to money paid successor before latter's quali- 
fication, 81 — 174. 

ease of de minimis fwn lex curaty 81 — 245. 

no relief given if from lax>se of time &c. no proper accounts 
can be made, 82 — 536. 

bill to surcharge, brought 16 years after ex parte settlement 
dismissed, 82—383. 

decree confirming, final as to him and not reviewed on peti- 
tion, when, 83 — 75. 

demand that, who was also agent settle agency accounts &c., 
proper, 83 — 141. 

commissions properly i-efuse^ ; when discretionary with 
court, 83—141. 

ex partey presumed correct, bill to surcharge must show er- 
rors, 84—376. 

separate distributee accounts not necessaiy if general ac- 
count plain, 84 — 376. 

bill to surcharge, barred by lapse of time here, 84 — 376. 
€w Suits by and against : 

counsel fees not allowed, who improperly confessed judg- 
Bient, 75—522. 

when ex parte order of court no protection to, and does not 
^ affect statute of limitations, 75 — 792. 

if there is any limitation in case of devastavit it is not less 
than ten years, 75 — 792. 

judgment by defia.ult against, not evidence in suit against 
heirs and devisees, 76 — ^36. 

15 



226 PERSONAL REPRESENTATIVE. 

PERSONAL REPRESENTATIVE, Suits by and against/ 
Continued. 

statute of limitations ceased to run when suit brought 
on bond of, 76—36. 

objection that, received Confederate money too late if first 
made in appellate court, 76 — 48. 

garnishment does not lie against, judgment on it void, 76 — 
678. 

equity will not decree payment of judgment obtained by 
neglect or collusion of, 76 — 678. 

decree reversed for allowing coiumissious to, who failed to 
settle accounts &c., 77 — 775. 

decree may«be made without accountiS if answer admits suf- 
ficient assets, 78—438. 

suit barred by statute of limitations, when, 79 — 510, 524. 

"Who is surety of distributee may set off judgment paid for 
him against his distributive share, 79 — 118. 

•distributee not competent witness ex'r being dead, 79 — 118. 

'Compromise of suit against decedent by, final, when, 79 — 327. 

claim against, barred by act of limitations, 79 — 510. 

no limitation as to, save staleness and presumption of pay- 
ment ; otherwise as to sureties of, 79 — 524. 

rule as to liability of co-executors, 79 — 524. 

judgment against, in suit to which heirs not parties does not 
affect heirs, 80—627- 

suit against, and heirs to subject decedent's land to debt for 
which there is a judgment against, maintainable, debt be- 
ing proved otherwise than by the judgment, 80 — 627. 

when, who is distributee must plead statute of limitations, 
81—654. 

cannot be compelled by summary process or rule to show 
cause why he should be fined &c. for not paying decree 
against him, 81 — 395. 

when action on bond of, barred by statute of limitations, 81 
—519. 

when decree may be against sureties of, without first taking 
accounts, 81 — 519. 

fiEict that slaves improperly turned over would have been 
freed if kept, no defence in suit against, and his sureties, 
81—519. 
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PERSONAL REPRESENTATIVE, Suits by and against, 
Cantintted. 

d. b. n. must be party to suit in which is money decreed his 
intestate's estate, 81 — 588. 

when creditors of, who is sole heir may force him to plead 
statute of limitations, 81 — 654. 

suit to surcharge accounts brought 16 years after ex parte 
settlement dismissed, 82 — 383. 

may appeal if amount decreed against him over $500, though 
amount decreed each ward or distributee less, 82 — 455. 

equity will not relieve if from lapse of time &c. no proper 
accounts can be made up, 82 — 536. 

effect of judgment against, in suit against heirs &c., 83 — 81. 

cannot be sued as such for services rendered or goods fur- 
nished decedent's estate since his death, 83 — 81. 

defence of, here enures to benefit of heirs, why, 83 — 451. 

if in suit against, it appears he holds money in diflferent 
rights amounts of each should be determined before de- 
cree made, 83 — 539. 

if on bill against pei'son as administrator de son tart he has 
no estate of decedent in hand it is error to direct sheriff 
to seize effects, 83—838. 

may set up statute of limitations by plea, answer or excep- 
tions to report, 83 — 889. 

description as, in declaration surplusage, when, 84 — 81. 

liable for injury caused by falling into cellar and judgment 
should be de bonis propriis, 84 — 81. 

distributees and, cannot join in suit against debtor of dece- 
dent's estate, 84—145. 

equity has no jurisdiction of suit to collect note and account 
due decedent's estate, remedy is at law, 84—145. 

Virginia court can enforce decree made against, in another 
State, when, 84—181. 
PETERSBURG. 

ordinance changing time of election of officers, void, 76 — 
956. 

failure of treasurer to qualify before commencement of term 
vacates office. How vacancy filled, 77 — 265. 

council fills vacancy in office of mayor, 77 — 300. 
PETITION ; see EquUy. 
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PETITION, CarUinued. 

what, for rehearing on ground of newly-discovered eTidenoe 
should state, 75—563. 

proceeds of confiscated property may be applied for by, 
76—989. 

when decree on, treated as a cross bill of no effect, 81 — 711. 

to reinstate case too late here and dismissed, 81 — 709. 

petition to become party to suit in equity denied, proper 
remedy is appeal, 84 — 34. 

failure to svbscribe oath to, in election case not fatal, 84 — 696. 

in equity can only be filed by leave of court, leaving it in 
clerk's office not sufficient, 84 — 723. 
PLEADING; see Abatement^ Amendment; Aimcer ; BUI in 

. Equity; BiU of Discovery ; Bill of Review; OriminalJuriS' 
diction ami Proceedings; Declaration; Demurrer; Demur- 
rer to Evidence; EquUy; Issue; Parties; Repleader; Re- 
plication; Trial; Variance* 

1. At Law. 

2. In Criminal Cases. 

1. At Law : 
on plea of non est factum erasure of seal and making new 

one not material, when, 75 — 424. 
usual course if issue on plea of lum est factum immaterial^ 

75—585. 
when repleader refused though issue immaterial, 75 — 585. 
when former judgment pleaded in bar plaintiff may show 

controversy was different, 75 — 628. 
if pleadings involve two propositions plaintiff may show 

only one was passed on in former suit, 75 — 628. 
estoppel does not arise if matter of second motion not in- 
volved in first, 75—628. 
omission of joint contractor as defendant can only be taken 

advantage of by plea in abatement, 76 — 169. 
when e8tx)ppel must be set up in the replication, 76—225. 
declaration not alleging negligence of railroad company, or 

agents, in killing stock bad, 76 — 773. 
what can be shown under plea of mm estfa^um, 76 — 225. 
fraud in procurement of contract must be set up by sx>ecial 

plea, 76—225. 
how non ^joinder of parties taken advantage of, 76 — 169. 
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PLEADING, At Law, ConUnued, 

proper proceeeings on a sd. fa. to revive a judgment, 76—^ 
267. 

debtor cannot be compelled to plead personal defences, 78 — 
164. 

defendant must plead statute of limitations. Court cannot 
enter plea, 78—683. 

purchaser from bankrupt may plead discharge against judg- 
ments, when, 78 — 621. 

third persons cannot plead usury if debtor does not, 78 — 100. 

declaration vs. insurance company sufficient, when, 79 — 421. 

when proper to reject special pleas tendered after pleadings 
made up on general issue, 79 — 458. 

what defence should be by sworn plea under Code 1873, ch. 
168, § 5, 79—458. 

when amendments to, allowed, when not, 79 — 458. 

•common counts may be added to declaration in coupon suit, 
80—118. 

failure to state any cause of action is fatal though no demur- 
rer, 80—589. 

in, no difference exists between express and implied prom- 
ises, 81—164. 

special plea should be rejected if defence it set up can be 
proved under non assumpsit, 82 — 342. 

effect of misjoinder of counts in declaration, 82 — 250. 

when if demurrer to plea sustained defendant allowed to file 
new plea, 83—26. 

what pleadings should conclude with a verification, 84 — 210. 

if plea be to whole declaration and demurrer to replication 
is sustaihed judgment should be for defendant, 84 — 331. 
2. In Criminal Cases: 

when plea of '* twice in jeopardy" not good, 75 — 909. 

charge of forgery of check and endorsement thereon made in 
same count of indictment not a misjoinder, 81 — 374. 

estoppel not applicable to commonwealth. How defence of 
former jeopardy to be pleaded, 81 — 209. 
PLEADINd IN EQUITY ; see Equity. 
POSSESSION. 

what deed by husband not reduction into, of equitable claim 
of ^ife, 76—137. 
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POSSESSIOX, Continued. 

when, of grantor and his purchaser adverse to that of his 
trustee and creditor, 75 — ^^^00. 

what defendants relying on adverse, must show, 75 — 356. 

a break in, restores seizin of true owner, 75—356. 

principles as to adverse, between joint tenants, tenants in 
common and co-parceners, 75 — 356. 

what constitutes adversary, 75 — 1:30. 

what, good if original was under true owner, 75 — 430. 

naked, never ripens into a good title, 75 — 430. 

what i)laintitt' must show in ejectment and exceptions to 
rule, 76—284. 

if time necessary to ripen, of land into complete title ten- 
ant not affected by act March 2, 1867, tchen, 81 — 668. 

as to, under color of deed and under mere claim of right, 81 
668. 

as to, by sevei-al and continuity of, giving title, 81 — 668. 

what, necessary to bar right of entry &c., 81—668. 

adversary, of land proved in this case, 82 — 449. 

person holding land by, entitled to injunction against tres. 
passer, when, 82 — 474. 

title acquired by defendant by adverse, not divested by sub- 
sequent acknowledgment of plaintiff's title, when, 84-^ 
331. 

adverse, of highway giv(^ no title, 84 — 337. 

party in, of land under contract for deed &c. cannot be dis- 
possess(*d by unlawful detainer, 84 — 675. 

what, of assignment of chone in action not evidence of its de- 
livery, 84 — 731. 
POST-NUPTl AI. SETTLEMENTS ; nee Husband and Wife. 
POWER; Hep Agent; Attorney at Taiw; Attorney/ in Fact; 
G^uardian ; Pernonal Representative ; Trustee ; Will. 

act October 31, 1863, did not empower counties to borrow 
money and issue bonds, 75—585. 

grant of, in derogation of common law strictly const rued^ 
75—780. 

one railroad has not, to condemn bed of road of another^ 
75—780. 

of city only such as granted ex{)re8sly or by necessary im- 
plication. Doubt as to powers of city are resolved in 
favor of public, 76—325, 956. 
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POWEE, Continued. 

of cities mast be reasotiably exercised. When if once exer- 
cised at an end, 76 — 956. 
of city to remove i^owder magazine on site sold owner by 

it, 81—636. 
to agent to execute bond for $25,000 does not give authority 
to sign bond for $40,000, 84—246. 

PRACTICE AT LAW; see Abatement; Absent Defendant; 
Action; Appeal; Appellate Court ; Argument of Cause ; At- 
tachvient ; Bail; Bond; Bill of Exception ; CommissUmer 
in Chancery; Consent; Continuance; Corporation; Court; 
Declaration; Defendant; Demurrer; Demurrer to Evidence ; 
Depositvm ; Eject)nent ; Emdence ; Execution ; Insurance ; 
Instruction; Interpleader; Issue; Jeofails; Judgment; 
Jurisdiction; Jury; Motion; New Trial; Notice; Parties; 
Pleading ; Process ; Promissory Note ; Railroad Company ; 
Removal of Causes; Reinvor ; Rule; Scire Facias; Sheriff; 
Supersedeas; Trespam ; Trial; Unlaicful Entry and De- 
tainer; (^sury ; Variance; Verdict; Waiver; Warranty; 
Will; Witness. :. 

PRACTICE IN CHANCERY; see Answer ; Attachment; BiU 
in Equity; Bill of Discovery; Bill of Review; Commis- 
sioner in Chancery; Cotporation ; Debtor and. Creditor; De- 
cree ; Deed ; Defendant ; Demurrer ; Deposition ; Equity ; 
Evidence; Exceptions: Fraud; Fraudulent Conveyanx^ ; 
Guardian; llnshand and Wife; Injunction; Iniopleader ; 
Issue out of Chancery ; Judgment ; Jurisdiction ; Land ; 
Legacy ; lA'gatee ; Lien ; Mistake ; New Trial ; Notice ; 
Payiies ; Partition ; Personal Representative ; Petition ; Pur- 
chaser ; Receiver ; Rehearing ; Revivor ; Sale ; Specific 
Performance; Trust; Trustee; Trial; Usury; Vendor and 
Vendee ; Verdict ; M'aiver, 

PRACTICE IN CRIMINAL CASES ; see Criminal Junsdic- 

tion and Proceedings. 
PRESUMPTION, 
debt secured by trust not presumed paid because note barred 

by act of limitations, 75 — 300. 
of payment repelled by circumstances, 75 — 300. 
as to currency in which bond due before October 20, 1863, 
should be paid, 75—949. 
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PRESUMPTION, ConUnued. 

is in fftvor of jurisdiction anless want of it appears on &ce 
of proceedings, 76 — 620. 

of payment not affected by the positive bar of the statute of 
limitations, 76 — 36. 

is that court acted on ground that gave it jurisdiction, 77 — 
317. 

of regularity of judicial proceedings extends to every step. 
Burden of proof by record rests on alleger of irregularity, 
82—301. 

here is that entering name of juror wrong is a clerical error, 
82—301. 

is that parties contracted with reference to condition of prop- 
erty at time of sale, 82 — 462. 

a way is never presumed in gross if it can be construed as 
appurtenant, 82 — 462. 

when judgment presumed correct, when not, 82 — 690, 7,34. 

pleadings presumed as property in record though unex- 
plained by it, when, 82 — 832. 

demurrer presumed to have been overruled though record 
silent if court decide for plaintiff on the merits, 82 — 832. 

is that all men are sane. Burden of proof is on alleger of 
insanity, 82—863. 

is that administrator disbursed assets for support of children, 
when, 83 — 75. 

what possession of assignment of chose in dctwn not, of its 
delivery, 84—731. 

when, is that wife's money in husband's hands is his prop- 
erty, 84—813. 
PRIORITY OF DEBTS; see Debtor and CredUor ; Judgment; 
Lien; Trust; Vendor ami Vendee, 

purchaser without conveyance prior to creditor in trust deed 
here, 76 — 1 ; see 75 — 949. 

debts all paid pari passu under this trust deed, 76 — 262. 

trust made in North Carolina prior to attachment in Vir- 
ginia though recorded after it, 76 — 497. 

judgment here prior to vendor's lien, 76 — 694. 

case as to priorities of vendor's liens, 81 — 451. 
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PROMISSORY NOTE. 

PRIVILEGED COMMUNICATION ; see Libel. 
right of one attacked in newspaper to reply. When reply 

is a, 83—106. 
PROCESS ; 8ee OnmiruU Jurisdiction and Proceedings. 
when judgment good though defendant in military service 

when process served, 75 — 475. 
in debt served on defendant same day he is convicted of 

felony good, when, 75 — 480. 
.cause may be heard on merits thirty days after service of, 

when, 76—708. 
4)bjection to defective return of, first made in appellate court 

is too late, 76 — 913. 
quwre, can, against corporation be served on wife &c. of 

officer, 76—913. 
4*annot be served out of State on a corporation, 82 — 734. 
^n cori)oration must 1)« on person resident in State and 

within the State, S2— 7:U. 
how served on corporation. May be served on any agent, 

&c., 83—512. 
when defective return on, amended, 83 — 423. 
return of sherift" showing, properly serve<l on officer of cor- 
poration sufficient though officer disclaim right to answer 

officially, 84—947. 
PROFITS ; ftee Rents and Prom. 
PROHIBITION. 

proper to prev(Mit justice^ from exceeding his jurisdiction, 77 

—225. 
does not lie to prevent county court from filling vacancy in 

sheriffiilty, 77—828. 
when proper ti) is.sue writ of, when not, 84 — 696. 
court of appeals cannot awaid writ of, to county court, 84 — 

784. 

PROMISSORY NOTE; nee Bill of Kxvhcinge ; Check. 

at^ to jurisdiction of eciuity in suit by assignee vs. holder, 

76—12. 
endorser paying judgment on, subrogated to rights of holder, 

76—200. 
.sale of, by broker to innocent purchaser is not usury, 76 — 

419. 
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PROMISSORY XOTE, Continued. 
payment of illegiil interest for forbearance after maturity is 

usury, 76 — 419. 
when sale of negotiable, usurious, when not, 77 — 492 ; see 

5 R. 333. 
trust does not raise, to dignity of a specialty and it is barred 

in 5 yeai*s,- 78 — 57. 
when amount of ntolen note may be recovered, when not, 

80—427. 
payment of, at bank either a sale or discharge. When a 

discharge, 80—436. 
at what time may suit be brought on a dishonored note, 

(juwre, 80 — 436. 
material alteration of, without consent of endorser invali- 
dates it as to him, 80—103. 
writing with scroll attached but not mentioned in body is a, 

and barred in five years, 83 — 286. 
endorser not bound by notice of protest left with servant, 

when, 84—41. 
PUBLICATION; nee Abnent Dpfendiml ; Attachment; Notice. 
no notice of any proceeding need be given non-resident not 

appearing after, otherwise if he appear, 78 — 574. 
effect of order of. Judgment on such order cannot be col- 
laterally attacked, 78 — 602. 
PUBLIC OFFK^ER ; nee Officer. 

powers and liabilities of general agent of penitentiary and 

of his sureties, 76 — 942. 
legislature may reduce his compensation and liability of 

sureties unaffected thereby, 76 — 942. 
PUBLIC SCHOOLS; see Miooh. 

PURCHASER; nee TAen -, Notice; Sale; Vendor and Vendee. 
for value without legal title prior to unrecorded trust, 

when, 76 — 1 ; see 75 — 949. 
who is a complete purchaser, 76 — 1 ; 80 — 806. 
paying commissioner who has not given bond not liable if 

parties entitled to proceeds ratify payment, 76 — 173. 
paying second time subrogated to creditor's rights against 

commissioner, 76 — 173. 
grantee of defaulting commissioner not subrogated to rights- 

of creditors against, 76 — 173 ; see 29 G. 598. 
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PTJECHASEB, Continued. 
held not an innocent purchaser but liable, 76 — 537. 
claimant of rights of, must aver and prove he gave valuable 

consideration, 76 — 694. 
knowing facts as to title not allowed for defects after sale 

confirmed, 76—862. 
deed executed through fraud of grantee is not an estoppel 

but set aside, 76 — 254. 
as to equitable estoppel of creditor to set up lien of trust 

against, 76 — 1. 
may be proceeded against by rule for failure to pay pur- 
chase money, when, 76 — 254. 
when compelled to comply with terms of judicial sale, 76 — 

388. 
not liable for paying commissioner who had not given bond,. 

when, 76—160. 
assignee of vendor's lien is not a, of land. His rights, 76 — 

694. 
not compelled to specific performance though title good^ 

when, 76—791. 
sale of note by broker to innocent, is not usury, 76 — 419. 
of mortgaged premises assuming debt liable personally, 

why ; rights of creditors, 77 — 462. 
if conveyance is to one joint, he holds for benefit of other 

also, 77—619. 
statute of frauds not applicable here to parol contract for 

purchase of land, 77 — 619. 
docketed judgment prior lien as to, when. Not so if not 

docketed, 77—712. 
purchaser of bankrupt's land may plead discharge vs. judg- 
ments, when, 78 — 621. 
when bound to see to application of purchase money, when 

not, 78—313. 
bona fide, from executor gets good title, 78 — 438. 
when, of bonds from executor at heavy discount liable^ 

when not, 78--438. 
essentials of defence of, for value without notice. What 

burden of proof rests on claimant &c. in such case, 79 — 

147. 
as much affected by implied as by express charges on prop- 
erty, 79—147. 
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PURCHASER, Continued. 

what notice suffioient to affect. Purchasers from partners, 

agents, Ac., in no better position than vendors, 79 — ^147. 
equitable title of, by parol contract prior to jadgments vs. 

vendor, when, 79 — 257. 
rights, &c., of, at judicial sale. When estopped to complain 

of mistake, 79 — 442. 
who loses purchase money paid to bank by order of court if 

bank fails, 80—11. 
not affected by fraudulent intent of grantor unless he knew 

of it. Suspicion of such knowledge not sufficient, 80 — 

103. 
seeing bonds &c. which bound land sold is not a, without 

notice, 80—191. 
party held to be agent of company purchasing at judicial 

sale and not himself the, 80 — 265. 
liability of, here to pay in money, &c., 80 — 265. 
defence of fraud and, without notice must be alleged and 

clearly proved, 80 — 355. 
trust is enforced against every, with notice of the trust, 

80—784. 
who a complete, and judgment against grantor no lien on 

land, 80—806. 
party acquiescing in proceedings treating him as, estopped 

to deny he is such, 81 — 533. 
vendor's lien enforced against, of e(iuitable title whether he 

bought with or without notice, 81 — 451. 
as to dutias of, at judicial sale and sale in pam, 81 — 94. 
rights of parties if sale is of tract not naming quantity or 

price per acre, 81 — 174. 
rights of, who buys with knowledge of defective title, 81 — 

533. 
without notice not subject to lien here, 82 — 401. 
whatever puts, on enquiry is sufficient notice, 82 — 417. 
must examine for himself, cannot rely on general assertions 

as to value, 82 — 573. 
buying from holder of l^al title with constructive notice of 

trust holds subject to trust, 82 — 832. 
what decree proper in such case, 82 — 832. 
for value without notice, nor their grantors, not affected 

by latent equities, 83 — 397. ' 
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PUECHASEB, Continued. 
how such defence made, essentials of ; notice may be actual or 

constructive ; anything to put, on enquiry sufficient, 83 — 

397. 
buying subject to a mortgage cannot contest validity of bonds 

secured by it, 83 — 744. 
at judicial sale improperly made is a mere intruder and 

must pay rent, 83 — 716. 
defendants here held not purchasers for value without notice, 

84—130. 
whatever puts, on enquiry is constructive and sufficient 

notice, 84—384. 
purchaser with notice of trust only takes what grantor had, 

84—348. 
cannot close right of way to land of a former vendee here, 

84—796. 
at judicial sale improperly paying commissioner can only 

recover amount paid, interest and costs of re-sale, 84 — 858. 
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QUIA TIMET. 

equity will hear suit by owner in possesion of land to an- 
nul deed conveying it, by mistake or fraud, to another, 
80—48 ; see 28 G. 791. 

when equity has no jurisdiction but ejectment proper, 80 — 
48. 
QUO WARRANTO. 

proper process to prevent navigation company which has 
not complied with provisions of its charter from collect- 
ing tolls, 75—320. 

proper remedy if title to office in controversy, 77 — 347. 

judgment on, or on information in nature of, is conclusive, 
84—574. 

judgment on, as to right to hold office involves adjudication 
as to right to receive salary, 84 — 574. 
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BAILRO AD COMPANY ; ^ee Corporation ; Damages ; Emi- 
nent Domain; Negligence. 

old rails held included in this mortgage, 75 — 250. 

guilty of negligence in allowing combustible matter to accu- 
mulate near track, 75 — 499. 

owner of adjoining land not guilty of contributory negli- 
gence if such matter on his land, 75 — 499. 

if, retains possession mortgage a prior lien on net earnings, 
when, 75 — 701. 

when other creditors paid in preference to bondholders se- 
cured by mortgage, 75 — 701. 

what terms court appointing a receiver of a mortgaged road 
may impose, 75 — 701. 

may contract with stockholder or director. Doctrine as to 
such contracts, 75 — 701. 

one, cannot condemn road bed of another, when, 75 — 781. 

general contractors held to have no mechanic's lien in this 
case, 76—180. 

work in construction of road not prior lien to mortgage of 
road, 76—180. 

quoerey is, within provisions of mechanic's lien law, 76 — 180. 

insurance company paying for wood burned by, subrogated 
to owner's rights against, in such case owner cannot re- 
lease, 76—443. 

testimony that same engine had set fire to other property 
admissible, 76 — 443. 

when liable for setting fire to adjoining property, 76 — 443. 

when liable for killing stock. When not. Declaration 
must allege stock was killed by negligence of, 76 — 773. 

has no lien on paid up stock for amount due on unpaid stock, 
76—913. 

stock of, liable to attachment, 76—913 ; see 29 G, 502. 

acts 1879-80, ch. 106, § 1, authorized counties to tax land of, 
77—698. 

what assessment on, by county tUtra vires and void, what 
valid, 77—698. 

Code 1873, ch. 33, § 88, as to correcting erroneous assess- 
ments applies to, 78 — 269. 
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RAILROAD COMPANY, Continmd. 

act February 27, 1880, as to asaeasment for taxation of, valid, 
78-269. 

as to i)Ower of counties to tax property of, 78 — 269 ; see 30 
G. 471 ; 77—698. 

when authorized to issue guaranteed stock, rights of holder, 
78—501. 

earnings belong primarily to. Cannot declare back divi- 
dends, 78—501. 

must show accident did not come from its negligence nor 
-hat of its agents, 78 — 745. 

conductor not fellow 8€»rvant of train men, 78 — 745. 

not liable for negligence of co-employee, when. Who not 
co-employee, 78 — 745. 

protrusion of arm from car window negligence and, not 
liable. When court should decide question of negligence, 
78—645. 

receiver liable to shipper for negligence if, would have been 
liable, 78—544. 

liable for employee's death by reason of defect in car. Em- 
ployee not guilty of contributory negligence, 78 — 93. 

not liable for death of employee striking bridge, he n^- 
ligent, 78-709. 

when liable for negligence though plaintiff guilty of con- 
tributory negligence, when not, 78 — 645 ; see 31 G. 812 ; 
80—546 ; 81—71, 783 ; 82—330 ; 83—512, 553, 640 ; 84^- 
63, 498, 642. 

selling ticket to station must stop train there. Ticket good 
to intermediate stations, when, 79 — 130. 

speed of train nor fact it was late not negligence per se, 79 — 
241. 

when not liable for injury to passenger who fell from caboose 
door, 79—241. 

land acquired by, from life tenant recovered by remainder- 
man after his death, 79 — 283. 

fee may be condemned by, after life tenant dead, 79 — 283. 

not liable here for killing boy asleep on track, 80 — 546. 

execution takes funds of, in bank in preference to trust 
creditors, when, 81 — 388. 

what dividend stockholders entitled to here, 81 — 621. 

when improper to enjoin, from laying tracks &c, 81 — 495. 



RAILROAD COMPANY. 241 

RAILROAD COMPANY, Continued. 

what instruction as to negligence of, proper, 81 — 71. 

what instruction as to relation of co-employees improper^ 
81—71. 

as to liability for negligence of co-employee. When notice 
to company notice to employee, 81 — 71. 

contributory negligence not presumed, must be proved, 81 
—71. 

plaintiff can recover though he contributed to injury, when, 
81—71. 

whether employee represented, is for jury under proper in- 
structions, 81 — 71. 

burden of proving negligence is on him who alleges it, 81 — 
188. 

not liable here, fireman being guilty of contributory negli- 
gence, 81—188. 

liable for injury to conductor by reason of defective car 
ladder, 81—576. 

if engines frighten horses by needless or negligent noises, 81 — 
767.^ 

rule as to recovery if there is negligence and contributory 
negligence, 81 — 783. 

may make reasonable rules. Question of reasonableness is 
for court, 82—250. 

rule that coupons detached from ticket will not be received 
proper, 82—250. 

liable for injury caused by its negligence. Rule as to con- 
tributor>' negligence, 82 — 330. 

equity cannot set aside proceedings for condemniug land, 
proper remedy, 82 — 542. 

Seaboard and Roanoke Railroad liable to taxation. Prop- 
erty of, taxed unless exempt by charter, 83 — 195. 

rights of purchaser of railroad sold under mortgage to county 
bonds issued to aid it &c., &c., 83 — 246. 

duty of, to employees is discharged by ordinary care and vice 
versa, 8^—288. 

not liable here for injury to person riding on engine, 83—375. 

duty as to trespassers on track. Liable only for wilful neg- 
ligence, when, 83 — 553. 

16 
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RAILROAD COMPANY, Continued. 

not liable, as not negligent and plaintiff guilty of contriba- 
tory negligence, 83 — 553. 

brakeman negligent and, not liable for injury to him, 83 — 
512, 640. 

Cannot evade liability for subsequent injuries by conveying 
road to trustees, 83 — 707. 

is here principal debtor and coupon-holder substituted to 
surety's rights under mortgage, 83 — 745. 

purchaser of railroad under decree subject to a mortgage 
cannot contest validity of bonds secured by it, 83 — 745. 

agreeing to deliver cotton by a certain day liable for damages 
caused by delay in delivery, 83—272. 

liable for injury to truckman at crossing here, 84 — 63. 

rule if contributory negligence, none in this case, 84 — 63. 

must use greater care in city than out of it, 84 — 63. 

$2,000 for injury to foot not excessive damages here, 84 — 63. 

must provide all appliances reasonably essential for em- 
ployee's safety, 84 — 167. 

liable for injury to employee through failure to. furnish 
proper appliances, when, 84 — 167. 

employee can recover though he knew of such failure, when, 
M— 167. 

liable for injury to employee caused by negligence of engi- 
neer, 84—167. 

what jury should consider in estimating damages in such 
case, 84 — 167. 

who co-employees, who not, 84 — 167, 192. 

liable for killing brakeman by rapidly running train over 
bad track, 84—192 ; see 78—745. 

must keep stations &c. in safe condition for passengers, 84 — 
231. 

not liable here for injury to passenger falling from platform 
at station, there being contributory negligence, 84 — 231. 

liable here for killing person on track, engineer not being 
on look out, 84—498. 

when negligence of plaintiff will not prevent his recover- 
ing, 84—498. 

who not trespasser on track, but licensee, 84—498. 

not liable in damages for refusing to carry pedlar's trunk as 
baggage, when, 84 — 553. 
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RAILROAD COMPACT, CmHnued. 

. what damages may be recovered from, refusing to carry 
baggage, 84—653. 

not liable for injury to employee here, rule as to contribu- 
tory negligence, 84—642. 

as to risks assumed by employee, 84 — 642, 679. 

cannot escape liability by conveying franchise &c. to trus- 
tees, 84—648. 

liable for injury to brakeman by negligence of conductor, 
84—679, 712. 

must provide suitable instrumentalities for employees, 84 — 
679. 

what instruction on trial for negligent killing of brakeman 
by, proper, 84 — 712. 
RAPE ; see ChHminal Jurisdiction and Proceedings, 

when boy under 14 who assists principal may be convicted 
as principal in second degree, 75 — 885. 

what evidence insufficient to convict in such case. Princi- 
pal in second degree punished as if in first, 75—886. 

evidence of malice to supply age must be clear and un- 
doubted, 75—885. 

evidence here sufficient to prove, 82 — 107, 334. 

prosecutrix cannot be questioned as to chastity, 82 — 334. 

jury can retire and amend verdict. What entry on record 
immaterial, 82—334. 

evidence here does not warrant verdict of, 82 — 653. 

verdict of, sustained. As to admission of evidence as to 
chastity of prosecutrix in such case, 84 — 1. 
RECEIPT. 

of what evidence, how far may be contradicted, when added 
to by parol testimony, 79 — 387. 

liability of attorney on his, of claim for collection, 79 — 387. 
RECEIVER. 

when court will appoint, to collect from partners and pay 
firm debts, 75—442. 

what terms court may impose when it appoints, of mort- 
gaged railroad, 75 — 701. 

when, of railroad pays labor claims &c. in preference to 
mortgage creditors, 75 — 701. 

how court gets possession of property sequestrated, 76—432. 
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RECEIVER, Continued. 
lease of lands in hands of, by a third party gives lessee no 

rights, 76—432. 
any interference with, is contempt of court, 76 — 432. 
bill alleging fraud and asking for a, dismissed, 76—411. 
when improper to appoint, of land of one surety, in suit to 

enforce lien of judgment, 78 — 188. 
cannot be sued without leave of court. Is liable to shipper 

for negligence if company would have been liable, 78 — 544. 
when party aggrieved by decree can apx)eal though, can- 
not, 78—544 ; see 27 G. 735. 
when in suit against, issue directed to ascertain damages for 

killing horse, 78 — ^544. 
cannot sue until he has given bond, when, 79 — 327. 
when not guilty of laches in failing to collect debt, for what 

liable, 79—327. 
judgment against administrator and sureties of, on a nde to 

show cause void, 79 — 367. 
when proper to appoint, to rent land pending suit to subject 

it for purchase money, 83 — 300, 316. 
court may take assets from administrator and put in hands 

of, 83—67. 
may enforce judgment lien for purchase money improperly 

paid by purchaser at judicial sale to commissioner against 

purchaser's lands, 84 — 163. 
cannot be sued in other than court appointing him without 

leave of court, 84—231. 
upon bill to impeach or establish a will court cannot ap- 
point a, 84—627. 
RECITAL ; see Evidence. 
how far, in post-nuptial settlement evidence of valuable 

consideration, 81—317. 
when, in record taken as true, 79 — 137. 
RECORD ; see Evidence. 

when recitals in, taken as true, 79 — 137- 
- clerk cannot add to, his certificate no part of, when, 80 — 

589. 
appellate court considers nothing not part of the, 80 — 589. 
presumed regular in every step. Burden of proof by, rests 

on alleger of irr^ularity, 82 — 301. 
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RECORD, Continued. 
wrong name of juror a clerical error, 82 — 301. 
what entry on, as to adjournment of jury &c. immaterial, 

82-n334. 
REFUNDING BOND. 

executor liable for not taking, from life tenant, 77 — 499. 
REGISTRY; see Deed; Deed of Trust; Lien; Purchaser; 

Vendor and Vendee. 
of deed without payment of tax to clerk is good, 76 — 254 ; 

see 26 G. 80. 
assignment of choses in action need not be recorded, 76 — 678, 

694. 
of mechanic's lien in chancery court of Bichmond bad, 

when, 76—180. 
deed made in North Carolina before attachment in Virginia 

but registered after it prior to attachment, when, 76 — 497. 
when deed made by order of court and held as an escrow 

need not be recorded, 77 — 731 ; see 24 G. 469. 
of deed, of stock of goods, grantor reserving right of pos- 
session, bad, 78 — 8. 
recorded deed of equity of redemption is prior to unre- 
corded trust, 78 — 8. 
statute as to, of deeds hot applicable to verbal contract for 

sale of land, 80—806. 
contract equitable and not within registry acts, 81 — 222. 
unrecorded contract for sale of land void as to creditors, 

82—159. 
what a conditional sale and good though not recorded, 82 — 

903. 
REHEARING, 
denied after long acquiescence in decree, 75 — 76. 
what petition for, on ground of newly-discovered evidence 

should state, 75—563. 
when non-resident defendant can have, and remove cause to 

U. S. Court, 76—380. 
decree not final may be altered on a, after any lapse of time, 

76—857. 
should have been granted in this chancery suit, 80—159. 
.granted on petition of assignee of a debt reported to be due 

to his assignor, 80 — 812. 
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REHEARING, Continued, 

proper mode of applying for, of interlocutory and final de- 
crees. What necessary to obtain, 83—141. 

petition for, does not lie for assignees, 83 — 242. 

after-discovered evidence here not sufficient for, 83 — 633. 

of decree affirmed by court of appeals cannot be granted^ 
83—843. 

bar to, complete? here under Code 1873 ch. 166 § 16, 83-- 843. 

when error to allow, to persons not parties, 84 — 603. 
RELEASE. 

owner paid by insurance company for wood burned by rail- 
road company cannot, latter, 76 — 443. 

deed of all debtor's property to creditors on condition that 
they release him is good. Taking benefit of deed acts as 
a, when, 76 — 708. 

insolvent debtors cannot without consideration, rights avail- 
able to their creditors, 76 — 731. 

committee of lunatic cannot, charge for her support so as 
to make his sureties liable^ 76 — 731. 

of principal is a release of surety, 80—867. 

agreement to, debt on payment of less than amount due 
void, 84—840. 
REMAINDER. 

case of contingent, under a will. Liability of life tenant 
&c., 77 — 507. 

executor liable to remainderman for not taking security 
from life tenant, 77 — 499. 
REMOVAL OF CAUSES. 

creditoi^' bill properly removed from county to circuit court 
without notice or motion by act April 2, 1873, 75—455. 

when non-resident defendant may re-open cause and remove 
it to U. S. Court, 76—380. 

act March 7, 1884, as to, of right to circuit courts valid, 80^ 
—38. 

right of, not waived by mistrial. Mandamus remedy for re- 
fusal to remove, 80 — 38. 
RENT ; see Landlord and Tenant ; Le^ise ; Bents and Profits. 

prior lien to deed of trust, 75 — 575. 

meaning of "one year's .rent" and "a year's rent" used in 
statute, 75 — 575. 
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RENT, Continued. 

how goods carried on leased premises charged with, 75 — ^576. 

tenant not liable for, if premises destroyed, without an ex- 
press covenant ; how adjusted between joint tenants in 
this case, 76—546. 

when lessor must demand, before entering for its non-pay- 
ment, 81—118. 

service of notice to quit not revocation of authority of agent 
to collect, 81—118. 

tenant paying, in 5 days after notice to quit cannot be evicted, 
when, 81—118. 

guardian not required to account for higher, than agreed 
on, 82—706. 

trust prior to lien for, here, renewal of lease making new 
tenancy, 83—319. 

trustee cannot collect, if receiver ordered to pay to cestui que 
trmt, 83—699. 

costs &c. no set off by lessee to rent here, 83 — 699. 
RENTS AND PROFITS ; see Bent. 

liability of occupying tenant to co-tenant for,' 76 — 546. 

judicial sale not set aside for failure to inquire if, would pay 
debt in five years, 76 — 587. 

when enquiry as to, necessary before decree of sale to pay 
debts, when not, 77—57 ; see 25 G. 203 ; 28 G. 815. 

land not sold to pay judgments if, in five years will pay 
them, 77—57 ; see 25 (i. 203 ; 28 G. 815. 

guardian de facto liable to ward for. When may set off 
amount advanced to ward's husband against, due ward^ 
77—753. 

when decree of sale without enquiry as to, amended and af- 
firmed, 78—406 ; see 25 G. 203 ; 30 G. 515. 

when grantor in trust deed entitled to ; when trustee en- 
titled, 81- -388. 

parcener liable to co -parcener for share of, in action of ac- 
count, 82 — 759. 
REPEAL. 

principles governing repeal by implication, 77 — 425 ; 81 — 
209, 220, 355. 

of a special act must be express or so clear as to be e<iuiva- 
lent to an express repeal, 81 — 355. 
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REPLEADER; see Pleading. 

when not awarded though issue immaterial, 75 — 585. 
REPLICATION ; see Pleading. 

when matter of €8topi)el must be set up in, 76—225. 

should conclude with a verification, when, 84 — 210. 

demurrer to, to plea of statute of limitations in detinue sus- 
tained, 84^331. 

if plea is to whole declaration and demurrer to, is sustained 
judgment should be for defendant, 84 — 331. 

when decree not reversed for want of, 84 — 685. 

RES ADJUDICATA ; see Estoppel 

doctrine of, in cases of partition of land in equity, 82 — 685. 
what is, in this case, 82 — 205. 

construction of this will in 81 Virginia p. 608 is, 83 — 63. 
dismissal of petition to rehear decree of county court not, 

83—539. 
as to what questions decree affirming lower court is, 83 — 539. 
decree holding bonds and mortgage valid &q., held, 83 — 744. 
what is, what must appear &c., 83 — 862. 
when opinion of court part of record to ascertain what is, 

83—862. 
judgment on direct point in former suit conclusive on same 

point in latter suit, 84 — 574. 
judgment on quo warranto is conclusive, 84 — 574. 
when matters decided by an award are, 84 — 742. 

RES GEST^ ; see Criminal Jurisdiction and Proceedings. 

RESCISSION. 

of executed contract of sale for fraud in its procurement, 
when, 76 — 594. 

of contract granted because of false representations, when, 
75—356. 

of contract granted because of undue influence, when, 79 — 
381. 

when inadequacy of consideration ground for, of contract, 
when not, 82—394. 

false representations as to material facts ground for, of con- 
tract. When matter of opinion ground for, 83 — 397. 

misrepresentations made on former occasion and with dif- 
ferent purpose not ground for, of contract, 83 — 504. 
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RESIGNATION. 

of second office after its acceptance vacated first does not re- 
store to first, 77—328. 
RETAILING LIQUORS ; see Ardent Spirits; License. 

power of court to revoke license of bar-keeper. What good 
cause for revocation, 75 — 944. 

what an evasion of acts 1879-80, ch. 155 § 12 as to, 76—1007. 
REVENUE. 

laws imposing penalty construed strictly like other criminal 
laws, 81—240. 
REVIVOR ; see Scire Facias. 

proper proceedings on sci, fa. to reyive a judgment, 76 — ^267. 

suit against committee of lunatic must be properly revived 
on death of lunatic, 80—873. 
RICHMOND ; see Corporatim, 

how erroneous assessments corrected in, 76 — 936. 

auditor snould not pay salary of judge of chancery court of, 
77—425. 

jurisdiction of circuit court of, 77 — 335. 

as to right to establish hospital in county, 83 — 204. 

as to liability for injury from defect in or near street, 83 — 
355. 
ROAD; see Easement ; Highway , 

when purchaser takes subject to easement of a, when not, 
75—258 ; -see 23 G. 1. 

when easement) of a, not covered by covenant against in- 
cumbrances, 75 — 258 ; see 31 G. 1. 

easement follows land into assignee's hands. Division of 
dominant tract does not destroy it, 80 — 835. 

when right of way ex necessitate can be enforced, 80 — 835. 

party not allowed to abandon way and have public, estab- 
lished, 80—835. 
ROBBERY. 

what., of crop by employee of landlord, 81 — 1. 
RULE. 

what necessary on sci. fa. to revive a judgment, 76 — 267. 

against purchaser for resale of land may be returnable at 
same term, 76—862. 

fiduciary cannot be compelled by, to show cause why he 
should not be fined &c. for not paying money under a de- 
cree, 81—396. 
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SALAEY. 

act November 24, 1884, as to withholding, of officers in- 
debted to State void, how far, 80 — 485. 

of attorney-general not liable to offset, attachment &c., and 
cannot be withheld, 80 — 485. 

mandamus proper remedy if, of officer withheld, 80 — 485. 

judgment in quo tvarranto as to right to hold office involves 
adjudication of right to receive, 84 — 574. 
SALE; see Deed of Trmt -, Execution-, Mortgage; Purchaser; 
Vendor and Vendee; Warrant t/. 

1. In Gexeral. 

2. Conditional. 

3. Judicial. 
1. In General: 

principles for determining whether sale was by the acre or 

in gross, 75 — 196. 
when land sold by heii's liable for decedent's debts. When 

noti, 75 — 274. 
when parol evidence as to contents of auctioneer's memo- 
randum admissible, 76 — 404. 
what constitutes a sale of licjuor by the gallon, what not, 76 

—1007. 
what not a settlement of husband's curtesy on wife, but a 

sale by both of her land and his interest to trustee, 76 — 

744. 
court dissolving injunction to trust, may dismiss bill or retain 

it and supervise sale, 76—708. 
of patent right set iiside for fraudulent representations, 76 — 

594. 
personal representative not responsible for loss when vested 

with discretion as to, when, 76 — 48. 
of note by broker to innocent purchaser is not usury, 76 — 

419. 
how damages fixed if delivery occurs at buyer's request and 

breach occurs, 77 — 432. 
if sale is in gross there is no relief if quantity not there^ 

Mistake is ground for relief, 77—610. 
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SALE, In General, Continued. 

what a, by sample. What instmction as to such sale erro- 
neous, 78 — 254. 

what not, by sample and no warranty implied but caveat 
emptor applicable, 78 — 254. 

what the place and time of acceptance or rejection if, by 
sample, 78—254. 

what, one of hazard, what not. Held a, per acre and ven- 
dee allowed for deficiency, 78 — 413. 

bankrupt court may make, free of all liens, 78 — 621. 

executor may not buy at his own, but may buy property 
formerly sold by him, 79 — 602. 

by executor in 1865 for Confederate money good, when, 
79-602. 

legatee for life cannot buy at executor's sale, when, 79 — 602. 

what a private and not a judicial sale, 80 — 191. 

jurisdiction of court of appeals depends on amount of de- 
falcation, not of bond, of special commissionei^s, when^ 
80—664. 

proper ternus of, under this trust to a building association, 
81—677. 

purchasers at, in pais negligent if he do not examine title, 
81—94. 

of tract without naming quantity or price per acre is a con- 
tract of hazard, 81 — 174. 

in such case parties take risk as to quantity unless there is 
fraud or concealment, 81 — 174. 

how property of lunatic may be sold. Sale valid here, 81 — 
444. 

when purchaser estopped to deny he bought lauds, 81 — 533. 

purchaser buying with knowledge of defective title must 
look to covenants in his deed and has no relief in equity, 
81—583. 

land sold here held released from annuity charged on it, 
82—48. 

neither legal nor equitable title passed under this, 82 — 406, 

unrecorded contracts for, of land are void as to creditors, 
82—159. 

in, of land by contract of hazard each party takes risk, 82 — 
526. 
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SALE, In, Genebal, Oontintied. 
contract of hazard enforced, 82 — 526. 
parchaser must examine for himself and not rely on general 

assertions as to value &c., 82 — 573. 
authority to sell implies right to do everything necessary to 

complete, 82—657. 
agent not making, as agreed on not entitled to commissions, 

82—657. 
what letter of principal to agent inadmissible in suit by 

agent for commissions, 82 — 657. 
time not presumed of essence only because day for delivery 

of deed &c. fixed, 82—832. 
in gross means without regard to quantity and is a contract 

of hazard. Sale here in gross, 83 — 1. 
under attachment levied on land valid, 83 — 129. 
what, not a contract of hazard and abatement allowed, 83 — 

380 ; see 77—610. 
relief given if mistake as to quantity of land. Eule govern- 
ing abatement and exception, 83 — 664. 
of assets by administrator proper, when, 83 — 141. 
for cash enough to pay mechanic's lien proper, when, 84 — 

309. 
agreement held a, price to be paid in future, 84—548. 
when equity should be asked to enjoin, under trust deed, 

when not, 84—834. 

2. Conditional: 

of personal property retaining title is a, and good against 
vendee's creditors, though verbal or unrecorded, 82 — 903. 

not required to be recorded by Code 1873, ch. 114, § 5, 82 — 
903. 

3. Judicial: 

not set aside for failure to make person interest/cd party to 

the suit, when, 75 — 44.. 
commissioners have implied authority to receive purchase 

money, when, 75 — 44. 
if void, resale should be ordered. Purchaser not comi)elled 

to take land except on terms of sale, 75 — 44. 
unpaid check of purchaser not a valid payment, 75 — 44. 
separate bonds by two commissioners improper, when, 75 — 

116. 



SALE. 253 

SALE, Judicial, Contiimed. 
if purchase money paid to commissioner who has not given 

prox>er bond purchaser and commissioner both liable, 75— 

116. 
liability and rights of purchaser after sale confirmed ; and 

if ho fail to comply and resale ordered, 75 — 341. 
purchase by commissioner of sale from the purchaser, which 

was confirmed by the court, held valid, 75 — 341. 
set aside after confirmation, purchaser having concealed the 

existence of a cave, 75 — 455. 
on what grounds, set aside and resale ordered, 75 — 455, 639 } 

76—753. 
difference if objection to, made after confirmation of sale, 

75--639 ; see 27 G. 812. 
principles applicable to opening of biddings, 75 — 639 ; see 

32 G. 454, 465 ; 76—753. 
land should be sold on reasonable credit, unless there is a 

writing fixing terms of sale, 75—825. 
when if purchaser pay commissioner who had not given bond 

neither liable, 76—160. 
no one can complain if party entitled to proceeds of, ratify 

act of commissioner who collects without giving bond, 

76—173. 
purchaser required to pay second time subrogated to credi- 
tor's rights against commissioner, when, 76 — 173. 
decree against commissioner has effect of judgment and is 

notice, when, 76 — 173. 
commissioner's creditor not subrogated to creditors' rights 

against purchaser, when, 76 — 173 ; see 29 G. 598. 
purchaser may be proceeded against by rule if he fail to pay 

purchase money, 76 — 254. 
deed procured by purchaser by fraud set aside, 76 — 254. 
objections to confirmation of, for errors and irregularities 

should be made in lower court, 76 — ^338. 
objection of defect of title should be made before confirma- 
tion, exception, 76—338, 862 ; see 28 G. 698. 
when proper to refer to commissioner to report on title. 

Purchaser compelled to comply with terms of, when, 76 — 

338. 
court may alter terms ol^ so long as it is unconfirmed, 76 — 

744. 
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SALE, Judicial, Continued. 
^ set aside for inadequacy of price, 7^ — 753. 

rule as to paying costs and counsel fees from proceeds of, 

76—802. 
purchaser not relieved for defect of title. Caveat emptor the 

rule, when, 76—862. 
exceptions to, properly overruled in this case, 76 — 892. 
rule v%. purchaser as to resale may be returnable at same 

term, when, 76—862. 
decree for, not reversed for failure to enquire if rents &c. 

would pay debt in five years, 76 — 587. 
commissioners must give bond before receiving money 

whether decree require it or not, 76 — 809. 
purchaser not compelled to take land though title good, 

when, 76—791. 
court has discretion to sell whole or part- of land, 76 — 

587. 
court will not sell land until satisfied rents &c. in five years 

will not pay debts, 77—57 ; see 25 G. 303 ; 28 G. 815. 
dower right must be settled before decreeing sale of land, 

77—65. 
caveat emptor applies to. When objections for defective 

title must be made, 77 — 135. 
for what causes set aside after confirmation, 77 — 135, 470. 
purchaser must submit all questions to court ordering sale, 

77—135. 
after confirmation only set aside by petition or motion on 

notice to all interested, 77 — 470. 
confirmation cures irregularities. Eescission of confirma- 

tion of, wrong here, 77 — 470. 
Code 1873, ch. 174, § 11 forbidding setting aside of, after six 

months construed, 77 — 775. 
decree for, amended and affirmed though no enquiry first 

made as to rents and profits, 78-^06 ; see 25 G. 203 j 30 

G. 515. 
bankrupt court may make, free of aU liens, 78 — 621. 
rights &c. of purchaser at. When estopped to have mis- 
take corrected, 79 — 442. 
note to report of three commissioners signed by one no part 

of report, 79—442. 
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SALE, Judicial, Continued. 

to satisfy liens should not be made until account of liens 

taken, 79 — 551. 
quaere, if this rule applies to suit to enforce vendor's lien, 79- 

—551. 
principles governing applications to set aside, 79 — ^551. 
who loses purchase money if paid into bank by order of 

court, bank failing, 80 — 11. 
what a private and not a judicial sale, 80—191. 
party buying at, for a company not individually liable as 

purchaser, 80 — 265. 
liability of purchaser at this, 80 — 265. 
jurisdiction of court of appeals depends on amount of defal- 
cation of special commissioners, not on amount of their 

bond, when, 80—664. 
what a. When sale by an executor a, 80 — 695. 
rights of bidders. When court will confirm, when not, 80 

—695. 
confirmation refused and resale ordered though sale was flEtir, 

80—695. 
provisions of decree of resale for unpaid purchase money, 

terms &c., 80—855. 
when resale on offer of upset bid no error, 80—855 ; see 77 

—470. 
when resale proper if purchase money not paid, 80 — 82. 
proper remedy for mistake in conveyance of land sold at, 80 

—456. 
petition by persons not parties filed after report of, not con- 
sidered, 81 — 17 
purchaser at, may well presume all things rightly done, 81 

94. 
as to sale of property of lunatic by court, 81 — 444. 
when purchaser estopped to deny he bought lands, 81 — 533. 
rights of purchaser buying with knowledge of defective title, 

81—533. 
what no grounds for delaying a judicial sale, 81 — 17. 
land sold here held released from annuity charged on it, 82 — 

48. 
caveat emptor applies to ; court sells title »u>ch asitiSj 82 — 937. 
court governed by terms of trust if sale ordered under it> 

82—190. 
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SALE, Judicial, Contintied. 

should not be ordered until account of liens and priorities 
taken, 83—81, 300. 

decree for renting land and if rents insufficient to pay debts 
then for sale is improper, 83 — 81. 

caveat emptor applies to. Purchaser's objections should be 
made before confirmation of, 83 — 331. 

when too late to object to, because account of liens not 
taken, 83—331. 

purchaser relieved if there was fraud or after-discovered 
mutual mistake, when, 83 — 331. 
""^ not confirmed if price so inadequate as to sacrifice property, 

83—525. 
\ ordinarily set aside upon offer of substantial upset bid be- 
fore confirmation, 83 — 525. 

when decree for renting land set aside and sale ordered, 
83—704. 

pending appeal invalid here and purchaser liable for rents 
&c., 83—715. 

should not be ordered in creditors' suit before ascertaining 
amount of debts, 83—715. 

special commissioner only allowed commissions on purchase 
money collected. Extra compensation not allowed, 84 — 9. 

lands of purchaser at, liable to lien of judgment by receiver 
for purchase money he had improperly paid special com- 
missioner, 84 — 163. 
\ confirmation of, is in sound discretion of court. Substan- 
tial upset bid cannot be disregarded. Resale proper here, 
84—586. 

appeal lies from decree refusing to confirm, and ordering re- 
sale, but decree not reversed if right because lower court 
refused to suspend it, 84 — 586. 

purchaser at, improperly paying commissioner entitled only 
to recover amount paid, interest and costs of resale, 84 — 
858. 
SAMPLE. 

what license makes party a sample merchant, 78 — 484. 

license as sample merchant does not allow business of com- 
mercial broker, 78 — iSS, 
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SCHOOLS. 

county school board must sue in corporate name, 75—215. 
as to appointment^ powers, duties, &c. of school trustees^ 
77—347, 518, 569, 596 ; 78—116. 

act directing annual payment of $10,000 to normal, invalid, 

79—233. 
act March 15, 1884, as to payment of school tax in money 

construed, 81 — 336. 
act December 1, 1884, as to Hall's Free School invalid, 80 — 

470. 
office of superintendent of, is a constitutional office. Reso- 
lution of February 26, 1886, invalid, 82—390. 
from 5 to 18 is scholastic age as fixed by law, 82 — 79. 
SCIRE FACIAS, 
proper proceedings on, to revive a judgment, 76 — 267. 
and judgment on it both void if it is not returned within 90 

days, 77—763 ; see 27 G. 259. 
judgment for award of execution on a, not a lien on land, 

77-763. 
a judgment /or money on a, is void, 77 — 763 ; see 76 — 620. 
if judgment j>Hwa/aei€ barred practice is to issue, and give 
judgment on it, leaving defendant to plead statute of limi- 
tations if he chooses, 78 — 683. 
SEAL, 
erasure of scroll held immaterial, 75 — 424. 
paper with, on it not referred to in body is a note not a 
bond, 83—286. 
SECURITY, 
bill of sale given as, for money treated as a mortgage, 
amount named in it is prima facie correct, 76 — 668. 
SEISIN, 
meaning of actual, and of seisin at law. What, necessary 
to entitle husband to curtesy, 75 — 129. 
SEPARATE ESTATE ; see Husband and Wife; Marri<t^e. 
SEQUESTRATION, 
acts passed during the war void, 77 — 806. 
grounds on which fiduciaries credited for funds confiscated, 
77—806 ; see 22 G. 629. 
SERGEANT ; see Shenff. 
17 
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SET-OFF. 
money advanced one partner for firm may be, against claim 

by other for firm property improperly assigned to defen- 
dant, 75—534. 
second grantee of land may, note of first against amount 

due by him, when, 76 — 537. 
case of equitable, 76 - 758. 
executor who as surety paid judgment vs. distributee may, 

amount paid against distributee's share of assets, 79 — 118. 
judgments a, against former decree, when, 80 — 265. 
salary of attorney-general &c. not liable to, 80 — 485. 
lien on land acquired by a resulting trust a, to bonds for 

purchase money, 80 — 873. 
SETTLEMENTS; see Deed; Ihisband and Wife; Marriage, 
SHERIFF, 
motion against deputy not barred by act of limitations 

though default over ten years before motion, 75 — 628. 
liability of deputy to, under Code 1873 ch. 49 §§46, 47, and 

at common law, 75 — 628. 
judgment against, conclusive in his suit against deputy, 

when, 75 — 628. 
allowing debtor to use property levied on not substituted to 

claim thereon as against other creditors, 75 — 1. 
when, may i)urchase debt execution for which is in his 

hands, 75 — 757. 
when not allowed to amend return on execution, 77 — 142. 
resignation by, of other office accepted by him does not re- 
store him to sheriffalty, 77 — 328. 
any other office incompatible ; acceptance of it vacates 

sheriffalty and county court fills it, 77 — 328. 
question as to priority of executions of different dates levied 

on stock of goods, 77 — 142. 
what sufficient notice of motion on bond of. County court 

may hejir motion. Record of case holding, liable on his 

return evidence against sureties on such motion, 77 — 142. 
quaere, as to right of successor of, who has levied to levy 

junior execution and sell under it &c., 77 — 142. 

SHIP, 
when vessels violating oyster law not forfeited, 76 — ^989. 
cargo of, violating oyster law not forfeited, 76 — 1002. 
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SKATING BINK. 

when license for necessary, when not, 81 — 240. 
SLANDER; see lAbel. 

what epithets actionable, what not, 82—239. 

declaration amended at trial, when. What variance imma- 
terial, 82—239. 

in action for, evidence as to previous fight inadmissible, 
when, 82—239. 

what instructions as to exemplary damages proper, 82 — 239. 

Code 1873 ch. 145 § 2 as to, construed. It applies to writ- 
ten or spoken words, 83 — 106. 

as to declaration at common law and under statute. As to 
allegation and proof of malice. Justification. Privi- 
leged communication. What questions for court, what 
for jury. What instructions improper, 83 — 106. 
SLAUGHTER HOUSE. 

in town a mxi&ajice pnma facie not per se, 75 — ^516. 
SOLDIERS AND SAILORS. 

act October 31, 1863, as to counties giving supplies to, con- 
strued, 75 — 585. 

under this act counties could not borrow money and issue 
bonds, 75 — 585. 
SPECIFIC PERFORMANCE; see Equity; Purchaser; Ven- 
dor and Vendue. 

neither ** love and affection" nor promise to pay debt which 
promisor owes sufficient ground for decree of, 76 — 517. 

decree for, is at court's discretion. Contract must be defi- 
nite and clearly proved, 76 — 833. 

not decreed though title good, sale being on condition that 
purchaser should be satisfied with it, 76 — 791. 

agreement to arbitrate is no foundation for decree for, 76 — 58. 

when payment after time named in contract no ground for, 
76-517- 

principles as to granting, and ordering rescission of contracts, 
77—397. 

decreed in this case, 77 — 397. 

when in suit for, bill may be amended and rescission asked. 
How rescission decreed, 77 — 397. 

<5ontract rescinded for fraud and misrepresentation to pur- 
chaser, 77 — 540. 
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SPECIFIC PERFORMA2ifCE, Cantimied. 

promise to pay, or payment of, sabsisting debt is not con- 
sideration on which equity will decree, 77 — ^548. 

when enforced, when not, 78 — 700. 

of parol gift of land compelled, when, 79 — 60. 

national bank compelled to transfer stock to purchaser, 79 — 
80. 

decreed of parol sale of land for work, 80 — 213. 

enforced in favor of party with equitable title under parol 
agreement, 80 — 584. 

first requisite to, is certainty in the contract, 80 — 604. 

of contract to convey land of a married woman not decreed, 
80—604. 

of contract of insurance decreed. Requisites of bill in thi& 
case, 80—683. 

is a matter for discretion of the court, 81 — 524. 

of contract by husband and wife to convey her lands cannot 
be required, 81 — 395. 

of a contract is in discretion of court. When required, when 
not, 81—524. 

vendor's lien on land sold infants good. Infancy immaterial, 
81—524. 

principles as to decreeing, of parol contract for sale of land, 
82—269. 

when conveyance of legal title to land claimed under parol 
gift decreed, when not, 82 — 371. 

when if conveyance not decreed party not allowed for im- 
provements, 82 — 371. 

when parol dispensation of performance of sealed agree- 
ment enforced, 82 — 817. 

of contract to sell land decreed here, 83—768. 

STATE. 

rights under contracts made by State boards ; damages &c., 
79—563. 

remedy by suit against, must be strictly followed, discrep- 
ancy fatal, 80—177. 

judgment in coupon cases under act January 26, 1882, is sub- 
stantially against, 80 — 118. 

may be sued under the statute for any claim in the manner 
prescribed, 80—163. 
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STATUTES. 

1. In General. 

2. cjonsidered ob construed. 
1. In General : 

contract for sale of commercial manare made contrary to, 

not void, when, 75 — 239, 
how, containing a prohibition or a penalty construed, 75 — 

239. 
not construed to cover existing cases unless such intention 

clear, 75 — 291. 
qiKBre, how interest of married woman in proceeds of land 

passes under Code 1873 ch. 124 § 12, 75—341. 
* effect of preamble of a statute, 76 — 477. 

principles of interpretation. Whole taken together, 76 — 

717. 
when law is plain there is no room for construction, 77 — 265. 
act February 14, 1884 as to qualifications of electoral board 

unconstitutional, 79 — 123. 
part of, may be unconstitutional and part good. When 

whole void, when not^ 79 — 123. 
act March 18, 1884 as to officers taking part in politics un- 
constitutional, 79 — 196. 
rule of construction if particular class mentioned and gen- 
eral words follow, 80—237. 
what necessary to make, retrospective, or repeal a former 

statute, 80—385. 
when tenant not affected by act March 2, 1867, 81 — 668. 
act repealing lottery privileges of Dismal Swamp Canal Co. 

no impairment of contract and valid, 81 — 209, 220. 
revenue laws are construed strictly, 81 — 240, 
act prohibiting payment of school tax in coupons valid, 

81—336. 
repeal by implication not favored. When latter of two 

acts prevails, 81—209, 220. 
repeal of special act must be express or so clear as to be 

equivalent to an express repeal, 81 — ^355. 
rules and principles governing construction of, 82—122. 
act abolishing Eule in Shelley's Case applies, when, when 

not, 82—588. 
never retrospective unless such intent clearly appears on 

&Ge, Meaning arrived at from language, 83 — 204. 
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STATUTES, (Jontinued. 

2. Considered or Construed: 

Code 1873 ch. 227 aud act March 29, 1877, as to selling com- 
mercial manures, 75 — 239. 

act January 26, 1877, as to registration of deeds not retro- 
spective, 75 — 291. 

Code 1873 ch. 124 § 12, quwre, how married woman's interest 
in proceeds of land passes, 75 — 341. 

act April 4, 1877, as to marricni women, 75 — 390. 

Code 1873 ch. 137 § 12, as to bills to enjoin sale, 75—466. 

Code 1873 ch. 134 §§ 11, 12, meaning of ^ We yearns rent^^ 
and ^^ a year* 8 rent,^^ 75 — 575. 

act October 31, 1863, as to counties supplying soldiers and 
sailors, 75—585. 

Code 1873 ch. 49 §§ 46, 47, as to remedy of sheriff against 
deputy, 75—628. 

acts 1876-7 ch. 198 and ch. 256, as to parties testifying not 
retrospective, 75 — 690. 

Code 1873 ch. 56, as to corporations, 75—780. 

Code 1873 ch. 146 § 9, as to suits on bonds of personal repre- 
sentatives, 75—792. 

Code 1873 ch. 115 ^§ 2 to 12, as to mechanics' liens, 75—825. 

Code 1873 ch. 195 § 20, as to witnesses tt*stifying in prosecu- 
tion for unlawful gaming, 75—892. 

Code 1873 ch. 154 § 14, allowing judge of one county to hold 
court in another, 75 — 904. 

Code 1873 ch. 202 § 12, as to discharge of jury in criminal 
cases, 75—914. 

Code 1873 ch. 163 § 8, as to trial by jury in case of a motion, 
75—825. 

Code 1873 ch. 141 § 19, as to jurisdiction of equity of suits 
on bonds, notes, &c. by assignee against holder, 76 — 12. 

Code 1873 ch. 144 § 3, as to validity of loans of chattels not 
written nor recorded, 76 — 233. 

Code 1873 ch. 146 § 16, as to time in which suit to set aside 
voluntary conveyance must be brought, 76 — 254, 678. 

Code 1873 ch, 36 § 11, as to payment of tax before admitting 
deed to record, 76—269 ; see 26 G. 80. 

acts 1874 ch. 122 § 5, restored borrower's right to recover 
back illegal int^rest^ 76 — 419. 

act January 14, 1882, ''to prevent frauds on Commonwealth,'^ 
76-477. 
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STATUTES, Considered or Construed, Contimted. 

funding act March 30, 1871 § 5, 76—455. 

Code 1873 ch. 146 § 20, aa to running of statute of limita- 
tions, 76—678. 

Code 1873 ch. 166 § 6, as to validity of judgments by default, 
76—708. 

act February 14, 1882, as to granting liquor license in 
Eoanoke county, 76 — 717. 

acts 1879-80 p. 148, as to granting licenses to sell liquor, 76 
—865. * 

acts 1875-6 p. 287, amending § 75, charter of Eichmond, 76 
—936. 

acts 1879-80 p. 197, as to forfeiture of vessels &c. violating 
oyst<^r law, 76—989, 1002. 

Code 1873 ch. 76 § 9, as to power of circuit court over church 
trustees, 76—620. 

Code 1873 ch. 65 § 2, as to duty of telegraph companies, 77 
—173. 

Code 1873 ch. 114 § 2, as to void conveyances, 77—163. 

when law is plain there is no room for construction, 77 — 265. 

acts 1877-8 ch. 183 J^ 2, as to salary of attorney general, 77 
—289. 

Code 1873 ch. 181 S 13, as to tax fees of attorneys, 77—289. 

acts March 31, 1880 and March 6, 1882, as to liquor licenses 
&c., 77—386, 663 ; see 76—865. 

acts 1881-2 ch. 228, as to accused testifying in his own be- 
half, 77—393. 

act February 13, 1877, as to appointment of school trustees, 
77—569. 

acts April 7, 1870, May 18,^1870 and April 1, 1873, as to 
chancery court of Eichmond, 77 — 425. 

Confederate sequestration laws are void, 77 — 806. 

Code 1873 ch. 148 § 6, as to power of judge to dismiss attach- 
ment in vacation, 77 — 847. 

act March 25, 1873, as to re-opening and scaling judgments 
unconstitutional, 78 — 239 ; see 31 G. 105. 

act February 27, 1880, as to taxation of railroad property 
by counties, 78—269 ; see 30 G. 471. 

Code 1873 ch. 33 § 14, as to exemption of property of be- 
nevolent associations from taxation, 78 — 431. 

Code 1873 ch. 112 § 20 gives court power to sell contingent 
estates, 78—46. 
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STATUTES, Considered or Construed, Contimied. 
act January 14, 1882, applicable to what coupons, 78 — 71 ; 

see 76—477. 
Code 1873 ch. 118 § 34, as to right to contest wills, 78—208. 
act March 16, 1875, ch. 206, as to commissioners of revenue, 

78—352. 
Code 1873 ch. 54 § 33, does not give cities power to levy- 
collateral inheritance tax, 78 — 366. 
act 1878-9, ch. 26 § 1, as to offence of obstructing roads, 

78—19. 
Code 1873 ch. 104 § 13, as to marriage and cohabiting of 

colored persons, 78 — 526. • 
Code 1873 ch. 137 § 11, as to usury, 78—100. 
Code 1873 ch. 146 ^§ 4, 5, as to entry on, or suit for, land 

by infant, 78—584. 
act February 14, 1884, as to qualifications of members of 

electoral boards, 79—123. 
act March 18, 1884, as to oflRcers taking part in politics, 79 — 

196. 
act March 7, 1884, appropriating money to Female Normal 

School, 79—233. 
act 1874-5, ch. 181 §30, as to bridges between counties, 

79—15. 
act February 14, 1884, words '^office within gift of people" 

construed, 79 — 123. 
Code 1873 ch. 15 § 13, as to mitigation of penalties, 79 — ^597. 
act March 17, 1884, as to exemption of militiamen from jury 

duty, 80—33. 
act March 7, 1884, as to removal of cases from corporation 

to circuit courts, 80 — 38. 
act September 29, 1863, as to investment of certain trust 

fund, 80—64. 
charter Lynchburg § 5, as to powers to impose license taxes, 

80—237. 
act February 25, 1884, creating Hustings Court of Boanoke 

City, 80—385. 
act December 1, 1884, directing sum paid to Hall's Free 

School void, 80—470. 
act November 24, 1884, directing auditor to withhold sala- 
ries of officers indebted to State, 80 — 485. 
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STATUTES, Considered or Construed, Cantifmed. 

Code 1873 ch. 115 §§ 2, 3, 4, as to mechanics' liens, 80—573. 

act February 27, 1866, as to marriage of colored persons, 
80—563. 

Code 1873 ch. 119 §§6, 7, as to legitimacy of children born 
bfefore marriage, 80 — 636. 

Code 1873 ch. 182 § 9, as to enforcing lien of judgment in 
equity, 80—251. 

acts April 4, 1877 and March 14, 1878, as to married women, 
80—86. 

Code 1873 ch. 105 § 10, as to authority of court to give ali- 
mony, 81—773. 

Code 1873 ch. 174 § 10, as to right of in&nt to show cause 
against a decree, 81 — 711. 

act February 1816 §4, as to Dismal Swamp Canal Co. re- 
pealed by acts 1877-8 p. 309, 81-209, 220. 

act March 15, 1884, as to payment of school tax in money, 81 
—336. 

Oode 1873, ch. 201 § 26, as to discontinuance in criminal 
cases, 81-^91. 

acts 1883-4 p. 593, as to license for public exhibitions, 81 — 
240. 

acts 1877-8 p. 287 as amended, as to arson, 81 — 110. 

act 1877-8, ch. 14 § 12 and ch. 16 § 16, as to examination of 
persons charged with felony before a justice, 81—159. 

0)de 1873 ch. 172 §47, as to presumption of death, 81—724. 

Code 1873 ch. 115 and acts 1874-5 ch. 351, as to mechanics' 
liens, 81—125. 

Code 1873 ch. 120 § 1, as to jurisdiction of equity in parti- 
tion, 81—600. 

Code 1873 chs. 131, 132, as to allowance for improvements, 
81—94. 

Code 1873 ch. 183, as to right to waive homestead &c., 81 — 
44. 

Code 1873 ch. 56 § 13, as to injunctions against laying track 
&c. by railroads, 81—495. 

Code 1873 ch. 113 §21, as to right of lessor to re-enter for 
breach of covenant to pay rent, 81 — 118. 

Code 1873 ch. 130 §4, as to right of lessor to reenter for 
non-payment of rent, 81 — 118. 
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STATUTES, Considered or Ck)NSTRUED, Continued. 
Code 1873 ch. 124, as to sale of land of lunatics, 81—444. 
Code 1873 ch. 167 J^ 17, as to appointment of guardian ad 

HteiH to lunatics, 81 — 588. 
acts 1876-7 p. 333, as t/O married women, 81 — 275. 
act March 2, 1867, as to time of possession necessary to give 

title, 81—668. 
Code 1873 ch. 172, as to authenticated copies, 81 — 94. 
Code 1873 ch. 167 ^ 50, as to judgment &c. against one of 

several defendants, 81 — 644. 
Code 1873 ch. 148 ^ 20, as to attachments, 82—359. 
Code 1873 ch. 146 $^ 20, as to statute of limitations, 82—359, 
act January 26, 1886, as to production of bonds and proof 

of coupons cut therefrom, 82 — 644, 647, 721, 964. 
act January 21, 1>S86, forbidding expert evidence in certain 

cases, 82—644, 647, 721, 964. 
act March 4, 1886, as to coupons tendered to pay license 

tax, 82—7^9. 
act March 15, 1884, requiring license tax for selling coupons, 

82— 8«3. 
acts 1877-8, ch. 17§25, as to verdict on second trial &c., 

82—554. 
Code 1849 ch. 146 § 11, as to Rule in Shelley's Case, 82—558. 
Code 1873 ch. 112 S H, as to Rule in Shelley's Case, 82—588. 
Code 1873 ch. 166 § 15, as to service of process on non-resi- 
dents, 82—734. 
Code 1873 ch. 166 § 7, as to service of process on corpora- 
tions, 82 — 734. 
Code 1873 ch. 114 § 5, as to validity of unrecorded contracts 

for sale of land, 82—159, 903. 
acts chartering city of Alexandria, 82—324. 
Code 1873 ch. 57 ^ 33, forbidding dividends from capital 

stock of corporatioiLS, 82 — 346. 
resolution February 26, 1886, as to superintendent of schools, 

82—390. 
Code 1873 ch. 158 § 36, as to trial of cases without a jury^ 

82—550, 553. 
Code 1873 ch. 120 § 1, as to partition of land, 82—685, 759. 
Code 1873 ch. 167 § 39, as to proving writing denied by afB 

davit, 82—727. 
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STATUTES, Considered or CJonstrued, Continued. 

Ck)de 1873 ch. 182 §§ 12, 13, as to statute of limitations, 82— 
349. 

Code 1873 ch. 142 § 14, as to action of account &c., 82—759. 

Code 1873 ch. 146 § 10, as to promise taking case out of stat- 
ute of limitations, 82 — 518. 

Code 1873 ch. 172 §§ 21, 22, as to competency of husband 
and wife as witnesses, 82 — 122. 

Code 1873 ch. 173 § 7, as to amendment of pleadings at 
trial, 82—239. 

Code 1873 ch. 148 §§ 7, 9, as to attachments, 83—124. 

Code 1873 ch. 148 §§ 7, 8, as to attachments, 83—129. 

acts 1 878-9 ch. 60 § 30, as to compensation of county treasurer 
on taxes &c., 83 — 94. 

acts 1878-9 ch. 60 § 34, as to collection of delinquent taxe& 
&c., 83—94. 

act February 27, 1879, as to sale of James River and Ka- 
nawha Canal, 83 — 167. 

Code 1873 ch. 84 J^ 6, as to power of city to establish hospi- 
tals, 83—204. 

act February 5, 1886, amending above section not retrospec- 
tive, 83—204. 

acts 1883-4, p. 701, as to service of process on corporations, 
83—512. 

Code 1873 ch. 201 J^ 12, as to arrest of judgment in criminal 
case, 83 — 51. 

Code 1873 ch. 158 § 20, as to exception to juror, 83—51. 

Code 1873 ch. 202 § 3, as to presence of prisoner during 
trial, 83—581, 

Code 1873 ch. 114 55§ 1, 2, as to deeds void as to creditors 
&c., 83—227. 

Code 1873 ch. 117 §§4, 5, 6, 7, as to recordation of deeds, 
&c., 83—589. 

Code 1873 ch. 172 § 36, as to notice &c. to take depositions^ 
83—141. 

Code 1873 ch. 105 § 7, as to divorce, 83—806. 

Code 1873 ch. 145 ^ 2, as to insulting words, 83—106. 

Code 1873 ch. 131 § 13, as to defence in ejectment, 8:^—817. 

Code 1873 ch. 131 {^ 18, as to what may be recovered in eject* 
ment, 83—817, 
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STATUTES, CoNSiDEKED OB Construed, Continued. 

Code 1873 ch. 131 § 5, as to who to be defendant in eject- 
ment, 83—817. 

Code 1873 ch. 115 § 1, as to vendor's Uen, 83—432. 

Code 1873 ch. 182 § 9, as to decreeing sale of land to pay 
liens, 83—432. 

1 B. Code 1819 p. 369 § 25, as to making estate tail a fee, 
83—724. 

Code 1873 oh. 127 §3, as to assets of decedent &c., 83—81. 

Code 1860 ch. 186 §§ 12, 15, as to issue, and return on, exe- 
cutions, 83—533. 

Code 1873 ch. 183 § 5, as to homestead in property subject 
to liens, 83—704. 

€ode 1860 p. 581 § 3, as to sale of infants' lands, 83—232. 

Code 1873 ch. 167 § 50, as to judgment against some of de- 
fendants, 83—272. 

€ode 1873 ch. 167 §42, as to confession of judgment, 83— 
910. 

Code 1873 ch. 34 § 7, as to liquor license, 83—648. 

€ode 1873 ch. 178 § 2, as to liquor license, 83—648. 

acts 1876-7, pp. 333, 334, as to married women, 83 — 445. 

Code 1873 ch. 117 §§ 4, 5, 6, 7, as to deed of married wo- 
man, 83-589. 

Code 1873 ch. 175 §14, as to dismission of injunction biU, 
83—300, 316. 

Code 1873 ch. 145 § 6, abolishing distinction between case 
and trespass, 8;< — 851. 

Code 1873 ch. 130 § 1, as to suit of unlawful entry and de- 
tainer, 83—20. 

Code 1873 ch. 166 §16, as to rehearing of cases, 83—843. 

Code 1873 ch. 174 §§ 8, 9, as to appointment of substitutes 
for dead trustees, 83—715. 

Code 1873 ch. 174 § 6, as to commissions for selling under a 
decree, 84 — 9. 

acts April 4, 1877 and March 12, 1878, as to comx)ensation 
of attorney-general, 84 — 26. 

acts 1877-8, p. 339, as to election of forum by accused in 
felouy case, 84 — 77. 

Code 1873 ch. 182 § 9, as to enforcing judgment lien in 
equity, 84—163. 

Code 1873 ch. 167 § 27, as to special traverses, 84—210. 
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STATUTES, Considered or (Construed, Continued. 

Code 1873 ch. 167 § 14, as to declaration on policy of insur- 
ance, 84—210. 

Code 1873 ch. 56, as to condemning lands, 84 — 271. 

article U. S. Constitution, as to impairing contracts, 84 — 
271. 

acts 1883-4, p. 57, charter of Portsmouth, 84—298. 

acts 1883-4 ch. 450 § 65, as to selling coupons without a 
license, 84—303. 

Code 1873 ch. 174 §§ 8, 9, as to death and substitution of 
trustee, 84—318. 

Code 1873 ch. 146 § 10, as to new promise taking case out 
of bar of limitations, 84 — ;i31. 

Code 1873 ch. 146 ^ 20, as to obstruction by defendant tak- 
ing case out of bar of limitations, 84 — 331. 

act 1876-7 p. 265, as to competency of husband and wife 
&c. as witnesses, 84 — 341. 

Code 1873 ch. 56 §16, as to disposal of money paid into 
court for land condemned, 84 — 348. 

Code 1849 ch. i;{0 § 17, as to sale by personal representative 
to pay debts, 84—376. 

Code 1873 ch. 145 § 9, as to payment of damages for death 
by wrongful act, 84 — 415. 

Code 1873 ch. 172 § 21, as to evidence of interested parties^ 
84—419. 

acts 1877-8 ch. 256 § 1, as to militia, 84—419. 

acts 1877-8 p. 248, as to inspection of bonds of treasurers^ 
84—424. 

acts 1876-7 pp. 333-4, married women's act, 84 — 424. 

Code 1873 ch. 126 § 25, as to order in which decedent's debts 
paid, ^^Jr-435. 

act 1881-2, p. 342, taking away mandamus in certain cases, 
84—441. 

Code 1873 ch. 148 § 3, as to attachments, 84—489. 

acts 1877-8, p. 340 § 4, as to summoning jury from by-stand- 
ers, 84—492. 

acts 1877-8, p. 335 § 13, as to discharge of prisoner not in- 
dicted, 84 — 492. 

acts 1883-4, p. 59, requiring license to sell coupons, 84 — 
517, 519, 521. 
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STATUTES, Considered or Construed, Continued, 

Code 1873 ch. 61 §17, as to penalty on railroad company 
for failing to transport baggage &c., 84 — 553. 

Code 1873 ch. 145 § 5, as to action for damages for violating 
any statute, 84—553. 

act March 4, 1884, § 6, as to planting oysters, 84 — 557. 

acts 1885-6, p. 259, § 6, as to local option in magisterial dis- 
tricts, 84—582. 

acts 1877-8, p. 335, §§ 11, 12, as to defects in indictment in- 
sufficient to vitiate verdict &c., 84 — 582. 

Code 1873 ch. 175 § 2, as to fraudulent conveyances, 84 — 603. 

acts 1885-6, p. 258, ch. 248, as to local option, 84—619. 

Code 1873 ch. 118 § 34, as to probating will ex parte &c., 
84—627. 

acts 1885-6 ch. 420, as to trustees giving security, 84 — 638. 

Code 1873 ch. 12 §§ 6, 8, as to payee in official bonds, 84 — 
648. 

Code 1873 ch. 175 § 6, as to injunctions, 84 — 660. 

Code 1873 ch. 145 § 2, as to actions for insulting words, 84 — 
664, 884. 

•Code 1873 ch. 177 § 4, as to errors insufficient to reverse de- 
cree, 84—685. 

acts 1874 ch. 144, as to county elections, 84 — 696. 

acts 1883-4 ch. 254 § 6, oyster law, 84—701. 

Code 1873 ch. 156 § 4, as to writ of prohibition, 84—784. 

Code 1873 ch. 114 § 2, as to voluntary gifts, 84—810. 
^ acts 1874-5 p. 347, as to delinquent tax returns, 84 — 828. 
V acts 1877-8 p. 183, as to delinquent tax returns &c., 84 — 
828. 

act November 27, 1884, as to treasurer of Henrico county 
invalid, 84—828. 

Art. V. § 15 Va. Constitution, as to requisites of a law &c., 
84—828. 

Code 1873 ch. 172 § 50, as to mitigation of damages in action 
for defamation, 84 — 884. 

Code 1873 ch. 131, as to ejectment, 84—891. 

Code 1873 ch. 183, as to homestead, 84—895. 

Code 1873 ch. 178 § 3, as to petition for an appeal, 84—895. 

acts 1881-2 p. 382, as to exemptions from taxation, 84—906. 

Code 1873 ch. 141 § 17, as to suits by assignees, &c., 84— 
947. 
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STATUTES, Considered ok Construed, Continued. 

Code 1873 ch. 57 § 3, as to payment od stock in chartered 
company, 84 — 947. 

Code 1873 ch.. 166 §7, as to service of process on corpora- 
tion, 84—947. 

Code 1873 ch. 155 § 6, as to chancery court of Richmond, 84 
—947. 

Code 1873 ch. 174 § 8 and acts 1874-5 p. 423, as to appoint- 
ment and removal of trustees, 84 — 947. 
STATUTE OF FRAUDS; see Fraud; Fraudulent Conveyance. 

parol contract intending to pass title to land void under, 
79—290. 

plaintiff can recover on implied contract for work &c. though 
special contract therefor void under, 79 — 290. 

when promise to pay another's debt arises from new and 
original consideration it is not within the, 81 — 777. 
STATUTE OF LIMITATIONS; see Bar; Laches; Lapse of 
Time; Possession. 

1. In General. ♦ 

2. When a Bar. 

3. When not a Bar. * 

4. Running of. 

5. Pleading. 
1. In General : 

what necessary for operation of, if possession was first un- 
der true owner, 75 — 4.30. 

what necessary when defence is iidversary possession, 75 — 
430. 

as to sureties on bond of pei-sonal representative is ten years, 
75—792. 

executor is a trustee for legatees, distributees and creditors 
unaffected by, 75 — 792. 

if there is any, in case of a devastavit it is not less than ten 
years, 75 — 792. 

ex parte settlement of accounts has nothing to do with opera- 
tion of, 75—792. 

presumption of payment not affected by positive bar of, 
76—36. 

drafts on, and accepted payable from, trust fund not subject 
to, 76—371. 
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STATUTE OF LIMITATIONS, In General, Continued. 
want of knowledge in creditor does not 8usx)end. Code 

J 873, ch. 146, § 20 inapplicable here,' 76—678. 
qu4vre, do infancy, coverture &c., affect running of Code 

1873 ch. 146 § 16, 76—678. 
fejF /on governs, 76 — 766. 
period between death of first and appointment of second 

assignee included in time allowed for an appeal, 76 — 292. 
rule as to common law presumption of payment. How re- 
pelled, 78—132, 139. 
as to suit to set aside gifts &c., 78—139. 
rule in equity if demand barred at law, 78 — 139. 
disability of marriage cannot be tacked to infancy to avoid 

bar of, 78—529 ; see 9 L. 495. 
only disability availing is one existing when cause of action 

arose, 78 — 529. 
rule when several disabilities co-exist when cause of action 

arose, 78 — 629 ; see 77 — 67. 
bill by husband a^ wife in her right is her bill. Coverture 

no excuse for delay, 78 — 529. 
Code 185'3 ch. 146 §§ 4, 5, as to entry on or suit for land by 

infant construed, 78—584. 
if judgment prima facie barred, practice is to issue sci, fa. on 

it and give judgment^ letting defendant plead if he 

chooses, 78 — 683. 
as to presumption of payment from lapse of time. When 

repellable, 79 — 141. 
period omitted in considering, 79 — 141. 
proof of adversary possession essential as foundation for 

plea of, 79 — 147. 
direct trusts exempt from plea of, constructive trusts are 

not, 79-510. 
within what time suit against sureties on fiduciary's bond 

must be brought, 79 — 524. 
st£ly period eliminated in suits on demands against fidu- 
ciaries, 79—627. 
does not apply to trustee, 79 — 147. 
claim barred at law is barred in equity, 80 — 251. 
prevails as to possession necessary to acquire title to things 

corporeal, 80 — 710. 
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STATUTE OF LIMITATIONS, In General, Continued. 
on fiduciary is 10 years from accrual of cause of action, 

81—519. 
what plaintiff roust do to bring himself within saving clause 

if, pleaded, 82—518. 
requisites of new promise to take case out of, 82 — 518. 
surety's claim on principal arises from actual payment of 

debt by him, 82—751. 
judgment barred at law is barred in equity, 82 — 872. 
stipulation in insurance policy limiting time to sue shorter 

than, valid, 83—736. 
administrator may interpose bar of, by plea, answer or ex- 
ceptions to report, 83 — 889. 
party pleading, must prove case within, 84—731. 
of appeals to one year applies only to final decrees, 84 — 895. 
2. When a Bar : 
appeal dismissed, bond Ijeing given too late, 76 — 292. 
to suit to avoid assignment for want of valuable considera- 
tion, 76—678. 
lex fori governs, action to subject land barred, 76 — 766. 
right to file bill of review barred, 76 — 609. 
to suit on bond of fiduciary, 78 — ^24*; see 75 — 801. 
trust deed does not take note secured out of bar of, 78 — 57. 
to suit by distributees against sureties of administrator, 78 

—342. 
marriage cannot be tacked to infancy to avoid bar of, 78 — 

529 ; see 9 L. 495. 
only disability availing is one existing when cause of action 

arose, 78 — 529. 
rule when several disabilities co-existed at that time, 78 — 

529 ; see 77 — 67. 
coverture no excuse for delay in filing bill by husband and 

wife, 78—529. 
plea of payment sustained though 20 years had not elapsed, 

79—141. 
to suit against sureties on fiduciary's bond, 79 — 524, 
to suits on demands against fiduciaries, 79 — 627. 
direct trusts exempt from plea of, constructive trusts not, 

79—510. 
claim barred at law is barred in equity, 80 — 251. 

18 
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STATUTE OP LIMITATIONS, When Jl Bab, Continued. . 
prevails as to possession necessary to give title to things cor- 
poreal, 80— 7ia 
claim for devastavit barred by, as to sureties but not as to ad- 
ministrator, 80 — 811. 
judgment is barred at law and in equity after 10 years, when, 

82—349. 
claim barred here, proceedings not suspending running of, 

82—359. 
claim for improvements barred here, 82 — 371. 
adversary possession bar to plaintiff here, 82—449. 
equity applies bar of, 82 — 518. 

no sufficient new promise to remove bar here, 82 — 518. 
claim of assignee in bankruptcy barred in 2 years, 82 — 832. 
judgment barred at law is barred in equity, 82 — 872. 
unlawful detainer barred after 3 years, 83 — 20. 
writing not mentioning seal in body barred in 5 years. New 

written promise only can remove bar, 83 — 286. 
claim barred her^ 83 — 889. 
a bar here, replication that suit was brought in 5 years after 

discovery of fraud not being proved, 84 — 227. 
a bar to action of detinue here, 84—331. 
as to detinue not affected by acknowledgment of plaintiff's 

title, 84—331. 
3. When not a Bar : 
will not run in suit to settle partnership whilst there are 

debts due to or by the firm, 75 — 442. 
to suit by sheriff vs, deputy, though defeult of deputy over 

ten years before suit, 75 — 628. 
executor is trustee for legatees, distributees and creditors 

unaffected by, 75—792. 
in case of a devastavit not less than ten years, if a bar at all, 

75—792. 
to suit vs. obligor's heirs. When suit brought on bond, 

ceased to run, 76 — 36. 
to claim of endorser or his assignee to be subrogated to 

plaintiff's rights in judgment against maker, when, 76 — 

200. 
to suit by commissioner to vacate deed obtained from him 

by fraud, 76—254. 
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STATUTE OF LIMITATION'S, When not jl Bae, Continued. 
to suit on drafts drawn on, and accepted payable from, trust 

fund, 76—371. 
husband died 1865, ejectment by wile's heirs in 1877 not 

barred, 76—487. 
suit to enforce judgment liens not barred, 76 — 809. 
to suit by ward vs. guardian de facto, 77 — 753. 
to a supplementary suit in equity, 78 — 24. 
to suit on bond. Suspended by war and stay law, when, 78 

132, 139. 
to suit vs. distributee for decedent's debts, 78 — 139. 
to suit vs. sureties on bond of fiduciary, 79 — 524. 
to suits on demands against fiduciaries, 79 — 627. 
does not apply to trustees whether regularly appointed or 

not, 79—147. 
direct trusts exempt from plea of, constructive trusts are not, 

79—510. 
cases of fraud, trust and mistake not within, 80—789. 
claim for purchase money for excess of land conveyed not 

within, 80—789, 
claim for devastavit no bar as to administrator but bar as to 

his sureties, 80 — 811. 
tenant not affected by act March 2, 1867, when, 81 — 668. 
here, war period intervening, 81 — 600. 
alias execution may issue in 20 years if there was a return on 

original, 03—533. 
to removing obstruction from street, 84 — 337. 
4. EUNNING OF: 

will not run in suit to settle partnership while there are 
debts due by or to the firm, 75 — 442. 

ex parte settlement of accounts has nothing to do with opera- 
tion of, 75—792. 

in case of a devastavit commences to run (if at all) when 
wrongful act committed, 75 — 792. 

ceased to run when suit brought on bond, and suit vs. obli- 
gor's heirs not barred, 76 — 36. 

period lietween death of first and appointment of second as- 
signee included in time of, 76 — 292. 

under Ck)de 1873, ch. 146, § 16, statute begins to run from 
date of execution of deed^ 76—^78. 
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STATUTE OF LIMITATIONS, Running of, Continued. 
want of knowledge in creditor does not suspend. Code 1873,, 

ch. 146, § 20, inapplicable, 76—678. 
qucere, do infancy, coverture &c. alffect running of Code 1873^ 

ch. 146, § 16, 76—678. 
marriage cannot be tacked to infancy to avoid operation of, 

76—609. 
does not run against ward in favor of guardian de factOj 77 

—763. 
when suspended by war and stay law, 78 — 132, 139. 
marriage cannot be tacked to infancy to avoid bar of, 78 — 

529 ; see 9 L. 495. 
rule where several disabilities co-exist when cause of action 

arose, 78—529 ; see 77—67. 
only disability availing is one existing when cause of action 

arose, 78 — 529. 
when, begins to run no new disability stops it, 78 — 529. 
ceasas to run against creditors from time of entry of decree 

for accounts in a creditors' suit, 79 — 141 ; see 76 — 200. 
effect of amended bill as to, 79 — 627. 

in case of mistake does not begin to run in ec^uity until dis- 
covery of mistake, 80—789. 
if legacy limited on future event, begins to run when event 

happens, 81 — 94. 
proceedings do not suspend, here, 82 — 359. 
exclusion of war period from, applies to action of ejectment, 

82—449. 
surety's claim against principal arises on payment of debt 

by him, 82—751. 
does not begin to run against co-tenant until actual ouster, 

82—759. 
begins to run against action for unpaid assessment on stock 
in a corporation, from what time, 84 — 947. 
5. Pleading: 
must be plead by defendant. Court cannot enter plea for 

him, 78—683. 
proof of adversary possession essential as foundation for plea 

of, 79-147. 
when administrator who is distributee must plead, to debts 

against estate and cannot revive them, 81 — 654. 
how plaintiff to bring himself within saving clause of, 82 — 
518. 
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STATUTE OP LIMITATIONS, Pleading, Oontinued, 
administrator may interpose bar of, by plea, answer or ex- 
ceptions to report, 83 — 889. 

STOCK. 

in railroad company liable to attachment, 76 — 913 ; see,29 

G. 502. 
when bank has lien on, for debt due it by stockholder, 77 — 

445. 
stockholder liable to extent of, for debts of company^ 80 — 

404. 
rights of guaranteed and common holders of, in this case, 

81—621. 
directors personally liable if they declare dividends from, 

of company, 82 — 346. 

STOCKHOLDER. 

liable for debts of company to extent of his stock. If he 
pays such debt and takes assignment to self, he cannot re- 
vive it by assigning it to third persons, 80—404. 

when, paying lien on property of company estopped from 
claiming it, 80 — 404. 

trustee under deed from corporation may sue in his own 
name for, and collect, unpaid subscription for stock, 84 — 
947. 

need not be parties to creditors' suit against their company 
and are bound by decrees made in it, 84 — 947. 

stock books of corporation evidence against, 84 — ^947. 

from what time statute of limitations begins to run against 
suit for assessment on subscription to stock, 84 — 847. 

STREETS ; see Corporation ; Highway. 

SUBROGATION ; see Sureties. 

when sheriff not entitled to, against other creditors of debtor, 
75—1. 

what is. Difference between, and assignment of a mortgage, 
75—407. 

when surety on forthcoming bond entitled to, 75 — 645. 

party did not lose right of, by becoming suretj' in injunction 
bond, 75—645. 

endorser paying judgment against himself and maker, subro- 
gated to rights of lioMer. He need not appeal, 76 — 200. 
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SUBROGATION, Continued. 

endorser paying judgment against himself in Illinois subro- 
gated to lien of judgment in Virginia against maker, 76 — 
200. 

when party paying debt of another entitled to, when not, 
76—262. 

creditor entitled to benefit of corenant to pay debt though 
not a party to deed, 76 — ^392. 

insurance company paying owner for wood burned by rail- 
road company subrogated to his rights against latter, 76 — 
443. 

surety entitled to all means of payment held by creditor 
and latter to all securities held by sureties, 76—731. 

suretj- claiming right of, must prove he paid the debt, 76 — 
892. 

when purchaser at judicial sale subrogated to creditor'a 
rights against commissioner, 76 — 173. 

commissioner's creditor not subrogated to creditors' rights 
against purchaser, when, 76 — 173 ; see 29 G. 598. 

case of joint purchasers reselling and questions as to substi- 
tution &c., 76—537. 

how fjBfcr purchaser of equity of redemption has, to rights of 
cedui que trusty 77 — 242 ; see 76 — 410. 

rights of, in this case purchaser of mortgaged premises as- 
suming debt and afterwards conveying &c., 77 — 462. 

when applicable. When contribution proper. Who co- 
sureties, who not, 78 — 121. 

enforced for sureties &c., not for mere volunteers, 78 — 468 } 
see 27 G. 740. 

surety can enforce every security which creditor had against 
principal, 82 — 66. 

surety paying stranger who paid debt can recover fix)m 
principal, 82 — 751. 

surety here not subrogated to lien on land paid by princi- 
pal, 84—778. 
SUMMONS; see Oorparation; Process. 
SUPERSEDEAS. 

what orders lower court may make x>ending a, what not, 81 
—773. 

when, bond in time. Gk)od if payable to Commonwealth, 84 
—648. 
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SUPERSEDEAS, Continued. 
what clerical omission in such bond does not vitiate it. 
How omission of waiver of homestead cured, 84 — 648. 

SUPERVISORS. 

powera only such as statute confer, 77 — ^214. 

power of, to levy taxes at si)ecial meeting &c., 77 — 698. 

have not power to certify amended and supplemental de- 
linquent tax returns of treasurer, 84 — 828. 
SUPREME COURT OP APPEALS ; see Court. 
SURETIES ; see Subrogation. 

1. In Generai.. 

2. When Bound. 

3. When Not Bound. 

4. Rights of. 
1. In General : 

case of joint purchasers reselling and questions as to ven- 
dor's liens, right of substitution, sureties, set of&, altera- 
tion of bond, &c., 76—537. 

entitled to aU means of payment held by creditors against 
principal and creditor to all securities held by, 76 — 731. 

relations of co-obligors in a joint bond, 76 — 85. 

claiming right of subrogation must prove he paid the debt, 
76—892. 

equity will not sell land of, until that of principal exhausted, 
77—57. 

Code 1873, ch. 141, § 14, as to compromise by, constitutional^ 
&c., 77—308. 

what property of, liable to contribution to co-sureties, 77 — 
308. 

when principles of subrogation and contribution applicable, 
78—121, 188. 

who are co-sureties, who are not, 78 — 121, 188. . 

within what time suit vs., on fiduciary's bond may be 
brought, 79—524. 

how liability of, on receiver's bond enforced, 79 — 367. 

judgment against, of receiver on a rule to show cause void, 
79—367. 

joint decree may be had against guardian and, in suit by 
ward, 80—524. 
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SUEETIES, In General, Continued. 
irhen may have judgment against co-surety for contribu- 
tion, when not, 80 — 149. 
wife charging her estate for husband's debts is treated as a, 

80—369. 
credit on account of principal discharges pro tanto lien on 

estate of, 80—369. 
release of principal is release of, 80 — 867. 
any change of contract without consent of, releases them, 

78—1 ; 80—369. 
when decree may be against^ of administrator without first 

taking accounts, 81 — 519. 
creditor may sue, without first exhausting remedy against 

principal and court will bind principars property first, 

82—65. 
principal's land subjected first if creditor not indefinitely 

delayed, 82—176. 
land of devisees of, subjected here, 82 — 176. 
obligors all presumed principals unless "security" opposite 

their names, 82 — 751. 
paying stranger who has paid debt may recover from prin- 
cipal, when, 82 — 751. 
in suit by administrator of, co-surety incompetent witness 

and his letters and books inadmissible, when, 82 — 751. 
administrator of, can sue for reimbursement here, 82 — 751. 
claim of, arises on payment of debt by him. Statute of 

limitations no bar here, 82 — 751. 
personal decree against, on bond of purchaser at judicial 

sale made on a rule to show cause is void, 83 — 338. 
word *^ surety" or "security" i& prima facie evidence of 

suretyship, may be rebutted, 83 — 679. 
party here held principal and not entitled to contribution, 

83—679. 
coupon-holder substituted to benefit of mortgage to secure 

county here, 83 — 744. 
in action against, evidence as to habit of going security in- 
admissible, 83—784. 
alteration by court of terms of sale mentioned in trust deed 

does not release, from the debt secured,' 84 — 9. 
land of, should not be subjected to judgment until proper 

efforts made to satisfy it from land of principal, 84 — 9. 
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SURETIES, In Genekal, Ckmtinued. 

when it is alleged and proved that principal has no estate 
decree may be directly against estate of, 84 — 685. 

2. When Bound : 

instruments enforced against both principal and, 76 — 668. 

surety on bond of executor who is also surviving partner of 
testator bound for amount due by him at time of qualifi- 
cation, 76 — 85. 

on bond of general agent of penitentiary, 76 — 942. 

of personal representative, for proceeds of sale of land re- 
ceived under will, 77—839 ; see 2 R. 483. 

of executor bound for all his acts though will only required 
a partial security, 78 — 24. 

liable unless creditor after notice to sue principal did not do 
BO, 78—132, 139. 

liable though slaves of principal lost by being freed, 78 — 
720. 

creditor may sue, without first exhausting remedy against 
principal, 82 — 65. 

lands of devisees of, subjected here, 82 — 176. 

of administrator of creditor of U. S. liable for payment 
made administrator anywhere, 83 — 67. 

agreement held not to release co-obligor nor postpone lia- 
bility of her interest to sale under trust, 83 — 862. 

though court alters terms of sale named in deed of trust, 
84—9. 

on bond of county treasurer bound for balance due at end 
of his term, though he was defaulter during prior terms, 
84—282. 

not subrogated to lien on land paid by his principal here, 
84—778. 

3. When not Bound : 

creditor delivering up note in part payment for property 

bought from principal cannot hold, if title to property 

prove bad; 76—802. 
committee of lunatic cannot release charge for his support 

so as to make, liable, 76 — 731. 
of personal representative who was also sheriff, for proceeds 

of sale of slave sold under order of court, 77 — 361. 
any change of contract without consent' of, releases them, 

78—1 ; 80—369. 
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SURETIES, When not Bouni>, Continued. 
extension of time releases endorser. Trust made by en- 

dorser in ignorance of his release enjoined even thoagh 

he failed to defend at law, 78 — 1. 
claim for devastavit barred by statute of limitation as to, 

here, 80—811. 
defense by one, on official bond enures to others, when, 80 — 

811. 
release of principal is release of, 80 — 867. 
X>ersonal decree against, of purchaser at judicial sale made 

on a rule to show cause is void, 83 — 338. 
agreement to give principal further time without assent o^ 

releases them, 83 44 5. 
trust made by surety released by proceedings of parties 

here, 83—445. 
of administrator not liable for money received by him as 

commissioner, 83 — ^539. 
on treasurer's bond not bound if bond in greater penalty 

than he authorized his attorney to sign, 84 — 246. 
if creditor and principal extend time of payment without 

consent of, 84 — 772. 
if new note taken, when, 84 — 772. 
4. Rights of : 
paying debt may require transfer of security held by cred- 
itor. If transfer not made equity will treat it as if made, 

75—407. 
endorser on note who is, on forthcoming bond (Abrogated to* 

lien of judgment had on note, 75—645. 
principal debtor became surety and entitled to subrogation 

in this case, 75 — 757. 
sureties entitled to all means of payment held by creditor 

against principal and creditor to all securiti^ held by, 76 

—731. 
relations of co-obligors in a joint bond, 76 — 85. 
claiming right of subrogation must prove he paid debt^ 7& 

—892. 
equity will not sell, land of, until that of principal exhausted, 

77—57. 
compromise by, sustained. Code 1873, ch. 141, § 14, con- 
stitutional, 77—308. 
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SURETIES, Rights op, Continued. 

what property ofi liable to contribution to oo-suretieB, 77 — 
308. 

when principles of subrogation and contribution applicable, 
78—121, 188. 

who co-sureties, who not, 78 — 121, 188. 

land of principal exhausted before subjecting that o^ 78 — 
188 ; see 28 G. 815. 

improper in such suit to appoint receiver of land of one 
surety only, 78—188. 

estate of committee exhausted before that of, touched, 78 — 
387. 

when may have judgment against co-surety for contribution, 
when not, 80—149. 

discharged by any change in contract made without his con- 
sent, 78—1 ; 80—369. 

credit on account of principal discharges j>ro tento lien on 
estate of, 80—369. 

defense by one, enures to benefit of others in suit on joint 
bond, when, 80 — 811. 

release of principal held release of, 80 — 811. 

can enforce every security which creditor has against prin- 
cipal, 82—66. 

principal's land first subjected if creditor not indefinitely 
delayed, 82—176. 

paying stranger who has paid debt may recover from prin- 
cipal, when, 82 — 751. 

claim of, arises on payment of debt by him, statute of limi- 
tations no bar here, 82 — 751. 

to have principal's land first subjected to judgment^ 84 — 9* 
SURPRISE ; see New Trial. 

new trial granted on ground of, 76 — 629. 
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TAX SALES ; see Sale. 
TAXES; see Sale; Shenff. 

couiK)iis iflsaed under acts of March 7 and 19, 1872, must be 

received for, 75—22. 
objection after verdict that jaror has not paid capitation tax 

too late, 76—128 ; see 33 G. 766. 
qucere, can Lynchbarg impose a succession tax, 76 — ^927. 
power of legislature and of municipal corporations to im- 
pose, discussed, 76 — 936. 
power of Danville to impose. Tax on sale of leaf tobacco 

held illegal, 76—325. 
exemption in ordinance levying, does not make it illegal, 

76—325. 
iidmission of deed to record without payment of tax is valid, 

76—269 ; see 26 G. 80. 
how erronedus assessments corrected in Richmond, 76 — 936. 
<5ities have no powers of taxation unless plainly conferred, 

76—927. 
Injunction proper to prevent collection of illegal, 76 — 936. 
mandamm to compel receipt of coupons for, proper here, 

76—477. 
personal representative allowed taxes on land paid if accrued 

before, not afterj decree confirming partition, 77 — 820 ; see 

32 G. 752. 
when tax-payers have remedy by injunction, 77 — 214. 
-collection of illegal, restrained by injunction, 78 — 269 ; see 

76—936. 
Code 1873, ch. 33, §88, as to correcting erroneous assess- 
ments applies to railroads, 78 — 269. 
act February 27, 1880, as to assessment of railroads valid, 

78—269 ; see 30 G. 471 ; 77—698. 
Lynchburg cannot levy collateral inheritance tax, 78 — 366. 
suit V8, State as to, confined to circuit court of Bichmond, 

78—422. 
how far property of benevolent associations exempt from, 

under Code 1873, ch. 33, § 14, 78—431. 



TAXES. 285 

TAXES, Continued. 
capital stock and the sJiares of the capital stock may both 

be taxed, 79—113. 
how capital stock of bank assessed if not all paid up, 79 — 

113. 
domicile of holder of evidence of debt is sittLS of debt for, 

79—113. 
penalty imposed by city for non-payment of taxes may be 

enforced, 79 — 113. 
Lynchbnrg cannot impose license tax on railroad company^ 

80—237. 
proper remedy if collector refuse to accept coupons for^ 

80—118. 
common counts in a8sumx)sit may be added to declaration 

in this case, 80 — 118. 
judgment in such case is substantially against the State, 

80—118. 
Lynchburg can levy local assessment for expenses of water 

works, 81—473. 
Constitution Va. Art. 10 § 1 relates to, for revenue, not to 

local assessments, 81 — 473. 
Bichmond & Petersburg R. R. Co. exempt from, under it» 

charter, 81—355. 
such exemption a contract and cannot be repealed, 81 — 355. 
municipal corporation has only power of taxation given by 

charter which must be strictly followed, 82 — 324. 
Alexandria cannot make local asseesment a personal charge 

against lot owner, 82—324. 
officer cannot distrain for local assessment^ when, 82 — 324. 
State can tax its own bonds and coupons. License tax on 

seller of coupons valid, 82 — 883. 
auditor liable for paying collector too great commission, 83 

—94. 
acts 1878-9, ch. 60 § 34 not applicable to railroads, 83—94. 
auditor may appoint collector of delinquent, and pay him 

20 per cent., when, 83 — 94. 
railroad property liable for, unless exempt by charter, 83 — 

195. 
Seaboard and Roanoke R. R. Co. not exempt from, by its 

charter, 83—196. 
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TAXES, Qmtinued. 

State has no priority on decedent's estate for, collected and 

not accounted for, 84 — 435, 
administrator of tax collector should pay money received 

from deputies to the State, 84 — 435. 
supervisors cannot certify supplemental and amended delin- 
quent tax returns of the treasurer, 84 — 828. 
when deputy liable to county treasurer for default of agent 

of former in collection of, 84 — 844. 
assessment per front foot for cost of opening street is valid, 

S4— 861. 
provision for, to be equal, uniform and ad vahreni relates to 

taxation for revenue only, not to local aasessments^ 84 — 

861. 
land belonging to a county, city or town is exempt from all 

taxation though used for profit, when, 84 — 906. 
TELEGRAPH COMPANY. 

duties of. Measure of damages for failing to s^nd cipher 

message, 77—173. 
TENANTS EN COMMON; see Joint Tenants^ Parceners. 

how charged with rents here, 82 — 706. 
TENDER. 

what acts of insurance company excused, of premiums, 76 

—355. 
TIME. 

when is of the essence of the contract, when not, 76 — 517. 
TITLE ; see Sale. 

deed from original owner of property illegally confiscated 

held to pass, 75 — 105. 
qucere, what is color of, effect of color of, possession under 

colorable, and under mere claim of, 75—430. 
naked possession without claim of right does not ripen into 

a good, 75—430. 
purchaser knowing facts as to, not allowed for defects, after 

sale confirmed, 76—862. 
debtor cannot defeat creditor's right to subject his Estate by 

disclaimer of, 76—839. 
parol disclaimer cannot divest legal. How disclaimer of 

freehold made, 76—284 ; see 1 Eob. 101.- 
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TITLE, Continued. 

what plaintiff must show in ejectment. Exceptions, 76 — 

284. 
if plaintiff and defendant claim, from same source neither 

can question its validity, 76 — 487. 
mutual conveyances necessary to pass, in suit for partition, 

when, 76—487. 
objections as to, should be made before confirmation of sale. 

Exceptions, 76—338, 862 ; see 28 G. 698. 
when proper to refer to a commissioner to report on, 76 — 

338. 
when purchaser not comx)elled to take land though title 

good, 76—791. 
no writing necessary to create good equitable, to land. 

Parol gift of land good, 79—60. 
when person occupying land under defective, not allowed 

for improvements, 81 — 94. 
duty of purchaser at sale in pais, or at judicial sale, as to 

examining, 81 — 94. 
in ejectment plaintiff must show legal, and right to posses- 
sion, 81—236. 
decree directing conveyance does not vest legal, and is in- 
admissible in ejectment, 81—236. 
time required to ripen possession into legal, 81 — 668. 
as to possession under color of deed and mere claim of right, 

possession by several and continuity of possession giving 

title, 81—668. 
no legal or equitable, passed by conveyance here, 82 — 406. 
how clear title obtained by corporation condemning land, 

84—348. 
case of ejectment, depending on grants, resurvey &c. Case 

of interlock, 84—457. 
vendee must examine, and affected with notice of all facts 

shown by records, 84 — 652. 
appeal lies from decree allowing homestead as title to land 

is concerned, 84 — 895. 

TOBACCO. 

burning factory a crime under acts 1877-8, ch. 3, § 3, p. 

287, 76—1012. 
tax on sales of, by Danville held illegal, 76 — 325. 
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TOLLS. 

equity cannot restrain navigation company from collecting, 
though it ha& not complied with its charter. Proper rem- 
edy, 75—320. 
TOET ; see Libel ; Negligence. 

deed made to defeat recovery of damages in action of, void. 
Intent need not be established by express proof, 76 — 587. 

proper remedy for willful, is by action at law, 80 — 86. 

when judicial oflScers not liable for official acts, 80 — 131. 

mayor of Danville not liable for arrest and imprisonment of 
plaintiff, 80—131. 

in such case jury cannot decide as to reasonableness of ar- 
rest, 80—131. 

what may be proved on cross-examination in mitigation of 

, damages in action for false imprisonment, 80 — 131. 

suit for malicious prosecution may be against several or 
against each but counts against several cannot be joined 
with counts against each, 82 — 501. 
TEEASUREE. 

motion against county, not dismissed because his sureties 
are parties, 75 — 839. 

motion may be dismissed as to sureties and judgment had 
against, 75 — 839. 

ignorance of law no excuse for, 75 — 839. 

failure of, to qualify vacates office, 77 — 265. 

bond of, executed by agent in greater penalty than author- 
ized void, 84—246. 

liability of sureties on bond of county, 84 — 282. 

when deputy liable to county, for defeult of former's agent, 
84—844. 
TRESPASS ; see Case, 

injunction proper to restrain trespass, when, 76 — 777. 

distinction between case and, abolished. Writ may be in 
one and declaration in other, 83 — 851. 
TEIAL ; see ChHminaZ Jurisdiction and Proceedings, 

what error of clerk in arraignment no cause to set aside 
verdict, 75—856. 

cause may be heard ten days after return of commissioner's 
report, 75—200. 
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TRIAL, Continued, 

there is no right of, by jury on motion on mechanic's lien 
but court may order such trial, 75 — 825. 

may be on merits thirty days after service of process, when, 
76—708. 

no jury allowed in proceeding to revoke liquor license. 
Former conviction no bar to proceeding, 78 — 375; see 
75—944. 

mode of, of issue of devimvU vel non, 78 — 592 ; see 29 G. 66. 

how question as to negligence tried, 78 — 646. 

what entry on record conclusive as to presence of prisoner 
at, 81—787. 

if first verdict erroneously set aside, judgment will be en- 
tered on it and all subsequent proceedings set aside, 82 — 
33. 

when appellate court will look at whole evidence and sustain 
verdict which was set aside below, 82—33. 

jury can retire and amend verdict in, for felony, 82 — 334. 

accused cannot waive, by jury, 82 — 550, 553. 

when defendant by going to, waives objections to declara- 
tion, 83—288. 

on second trial lower court must conform to views of court 
of appeals, 84—884. 
TRUST ; see Deed of Tnist ; FrauduZerU Conveyance ; Mortgage ; 
Power; Trustee. 

unrecorded, void as to prior judgments though sale made 
under it, 75—291. 

party guilty of fraud cannot claim resulting, in land to se- 
cure him, when, 75 — 613. 

creditor subrogated to benefit of covenant in deed here, 
76—392. 

unrecorded, in Virginia prior to attachment made after its 
execution, when, 76 — 497. 

resulting, arises if A buys property with B's money and 
takes deed to himself, 76 — 527. 

in case of breach of, equity will not assist one wrong-doer 
against another, 76—671. 

condition that creditors release debtor valid and he cannot 
assail it because aU his property not conveyed, 76 — 708 

19 
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TRUST, Continued. 
if such trust does not provide for technical releases taking 

its benefits is a release, 76 — 708. 
if trustee improperly sells property cestui que trust may 

affirm sale and resort to i)roceeds, when, 76 — 907 ; see 33 

G. 262. 
draft on, fund and acceptance is an assignment |)ro tawbo of 

fund. Statute of limitations does not apply, 76—371. 
as to equitable estoppel of trust creditor to set up lien of, 

against purchaser, 76 — 1. 
deed held made upon a secret, and void as to all creditors, 

76—587. 
when bonds held for wife in, treated as her separate real 

estate, 76 — 758. 
court dissolving injunction to, sale may dismiss bill or retain 

it and supervise sale, 76 — 708. 
wife's separate estate may be sold under, made by her and 

husband, 76 — 247. 
equity has jurisdiction in cases of, if person found, though 

land lie without jurisdiction of court, 76 — 21. 
joint purchaser taking legal title holds in trust for self and 

co-purchjiser, 77 — 619. 
does not make note secured a specialty and it is barred in 

five years, 78 — 57. 
resulting, may be established by parol ; arises if one buys 

estate with another's money and takes conveyance in his 

own name, 78 — 76, 159. 
property bought with firm funds is held in trust for it no 

matter who has legal title, 78 — 159, 292. 
partner taking deed in his own name holds for benefit of 

firm, 78—159. 
deed of, good though lost and not recorded. Rights of par- 
ties, 78—175. 
when purchaser must see to application of trust money, 

when not, 78 — 313. 
sale of trust property by trustee free of encumbrances held 

valid, 78—313. 
there is a resulting, if one buys with another's money an 

takes title in himself. Such trust may be established b ^ 

parol, 79 — 40. 
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TEUST, Continued. 

estate liable to resulting, pro tanio if partly paid for with 
another's money, 79 — 40. 

direct, exempt from pl^ of statute of limitations, construc- 
tive, not, 79—510. 

enforced against aU who get possession of property with no- 
tice of the trust, 80—784. 

warrantor of land afterwards buying it with another* 8 money 
holds in trust for him, 80 — 355. 

under this resulting trust there is a lien on land bought with 
share in ancestor's estate, 80 — 873. 

corporation may hold in, for objects not foreign to object of 
its creation, 80 — 718. 

if, implied from nature of things it need not be expressly de- 
clared, 80—718. 

bequest to corporation in, to educate poor young men for 
ministry held valid, 80 — 718. 

who entitled to profits under deed of, 81 — 388. 

person buying land with another's money holds it in trust 
for him. Trust may be proved by parol, 81 — 132. 

in such case pleadings and proofs must be clear and full. 
Effect of declaration of grantee. Trust not proved here, 
81—132. 

husband cannot lease or dispose of wife's property conveyed 
in, when, 81—380. 

resulting, may be established by parol, proof must be clear, 
82—376. 

if person buys with another's money and take deed to him- 
self he holds in, 82—376. 

fiduciary buying with trust funds holds for benefit of trust, 
82—417. 

if, does not arise on fece of deed proof must be clear. Not 
clear here, 82 — 441. 

arises in this case to the extent of purchase money paid by 
cedui que triiHt, 82—832. 

against enforcement of, dissolved here, why, 83 — 777. 

gift here created no trust lien on land, 84 — 259. 

liabilities of grantee from, if sale ultra vires and void, 84 — 
;348. 

charter of corporation to administrator, may be repealed, 
when, 84 — 446. 
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TRUST, Continued. 
a reBultlng, must arise at time of execating conveyanoe, 84 — 

813. 
TRUSTEE ; see Deed of Tru9t ; Fraud ; Fraudulent Conveyance ; 

Mortgage; Power ; Trust. 

1. In General. 

2. Liability of. 

3. Powers of. 
1. In General: 

if there is any limitation in case of devastavit it is not less 
than ten years, 75 — 792. 

party participating in fraud of, liable with him, 75 — 466. 

in case of breach of trust equity will not assist one wrong- 
doer against another, 76 — 671. 

i^ improi>erly sell property cestui que trust may afiirm sale 
and resort to proceeds, when, 76 — 907 ; see 33 G. 262. 

may apx)eal though no one of debts secured is $500, 76 — 791. 

power of circuit court over, of churches, &c., 76 — 620. 

entitled to amount expended by him and interest, though 
profits of purchase belong to cestui que trusty 77 — 99. 

joint purchaser taking legal title holds for self and co-pur- 
chaser, 77—619. 

when allowed for principal used in support of cestui que trust, 
77—450. 

subsequent approval of court of such expenditures equiva- 
lent to prior authority, 77—450. 

insane, cannot do any valid act, 77 — 492. 

person having contingent estate not a necessary party to 
proceeding to appoint new, 78 — 755. 

statute of limitations does not apply to a, 79 — 147. 

when entitled to profits of trust property, when not, 81 — 
388. 

husband cannot lease or dispose of wife's property conveyed 
to a, when, 81—380. 

may appeal from decree if over $500 though no debt secured 
equal that sum, 82 — 316. 

when court should appoint substitute for dead, 83—715. 

who may execute trust upon death of, 84 — 318. 

sale by substituted, in deed of trust valid, 84 — 318. 



TRUSTEE. 293 

TBUSTEE, In General, Continued. 

acts 1885-6 ch. 420 requiring, tx) give security applies to 

deeds made before and after its passage, 84—638. 
when, should invoke aid of equity, when not, 84 — 834. 
chancery court can remove, and appoint others, 84 — 947. 
2. Liability of : 

party participating in fraud of, liable with him, 75 — 466. 
when not liable for loss of trust property, 75 — 747. 
executor as respects creditors &c. is a, uqaffected by Mt of 

limitations, 75 — 792. 
he may rely on staleness of demand, presumption of pay- 
ment &c., 75—792. 
if there is any limitation to a devastavit it is not less than ten 

years, 75—792. 
not liable for difference in schedule value of goods and what 

they sell for, 76—365. 
creditor must prove " doubtful " chores in action were lost by 

negligence of, to hold him liable, 76 — 365. 
suit in Virginia against, for breach of trust as to estate in 

Mississippi not barred by pendency of suit in Mississippi, 

76—21. 
curator liable for receiving Confederate money, 76 — 671. 
cannot derive personal benefit from trust. Purchase by, of 

claims against estate enure to its benefit but he is repaid 

amount paid out, 77 — 99. 
must take good security. Liable for loss by his negligence, 

77—450. 
when allowed for principal used to support cestui que (nist, 

77—450. 
liable here for balance shown by his accounts, 78 — 665. 
when only bound for 6 per cent, interest though he invests 

fund at 10 i)er cent, 79 — 1. 
stiitute of limitations docs not apply to, whether regularly 

appointed or not, 79 — 147. 
only bound to use good faith and ordinary prudence, 79 — 

327. 
held bound personally by this agreement but not as, 82 — 

507. 
not liable for loss of Confederat/C fund here, 83—200. 
cannot use corpus of fund in which life-tenant only entitled 

to income and remainder over, 84 — 820. 
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TEUSTEE, Liability of, Continued. 
rights of life-tenant and remainderman in such case, 84 — 

820. 

3. POWEES OF : 

remedy of church trustees debarred of their rights, 76 — 620 ; 

see 13 G. 301 ; 32 G. 428. 
cannot derive x)ersonal benefit from trust. Purchase by, of 

claims against estate enure to its benefit, 77 — 99. 
insane trustee cannot do any valid act, 77—492. 
sale of trust property by, free of encumbrances held valid, 

78—313. 
held not able to bind trust subject for certain debts, 81 — 711. 
powers of, under this settlement. Mortgage made by, held 

void, 83—386. 
cannot collect rents if court order receiver to pay them to 

cestui que trusty 83—699. 
costs assigned lessee by, no set-oflF to rents here, 83 — 699. 
can collect unpaid subscriptions to stock of corporation 

which made trust deed to him, when, 84 — 947. 
can sue in his own name in such case, 84 — ^947. 



UNAPPROPRIATED LANDS— UNLAWFUL 295 
GAMIN6. 



U. 



UNAPPEOPRIATED LANDS. 

what lands reserved from grant under act of 1780, 75 — 150. 
UNDUE INFLUENCE ; see Will 
UNITED STATES COURT ; see Cauti. 
UNLAWFUL ENTRY AND DETAINER ; see Ejectment. 
when defence, Code 1873 ch. 131 § 20, not available, 79 — 

409. 
when tenant accepting lease can deny landlord's title, when 

not, 79—409. 
possession of one under agreement to buy, how determiued, 

79—409. 
what instructions proper in, against married woman, 81 — 

275. 
when records of corporation evidence against its oflScer in, 

against him, 81—59. 
jury decides as to unlawful possession though no plea put 

in, 81—59. 
landlord cannot bring, unless he iirst demands rent, when, 

81—118. 
what instructions proper in, against wife, husband being 

joined, what impioper, 81 — 275. 
court of appeals has jurisdiction of, irrespective of value 

or element of title involved, 81 — 380. 
when tender of rent to rental agent bars action of, 81 — 118. 
difference between, and ejectment. Effect of judgment in, 

82—97, 808. 
land here recovered by suit in, 82 — 97. 
possession under claim of title all that is necessary to sus- 
tain, 82—808. 
within what time must be brought. Notice to surrender 

possession essential before bringing, when, 83 — ^20. 
party in possession of land under written contract for a con- 
veyance not dispossessed by, 84 — 675. 
what instructions improper in action of, for recovery of 

oyster lands, 84—701. 
UNLAWFUL GAMING ; see Gaming, 
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USUBT 5 9ee Interest. 

paying illegal intereBt for forbearance after maturity of note 
is, 76-419. 

sale of note by broker to innocent purchaser is not, 76 — 419. 

what sale of negotiable note by maker is, what not, 77 — 492 ; 
see 5 B. 333. 

new notes here not usurious, parties being changed &c, 
79—458. 

when decree in case of, should follow statute in force at 
time of its entry, 76 — 904. 

when equity will not set aside judgment on ground of, 75 — 
475. 

when principal and interest recovered usury being for for- 
bearance only, 76 — 419. 

decree being reversed on other grounds usurj' can be disal- 
lowed by lower court, 76 — 753 ; see 419. 

decree not reversed for, appearing on face of comnussion- 
er^s report unless excepted to, 76 — 753. 

rule if law changed between making of contract and time 
of decree, 76—904 ; see 31 G. 629. 

qucere, as to proper application of payments made in renew- 
ing usurious note, 76—904 ; see 419. 

instructions as to, held to cover all transactions of the par- 
ties, 76—419. 

third person cannot take advantage of, if debtor does not, 
78—100. 

if, proved decree should be for principal, though laxc at date 
of contract made it nnU, 79 — 597. 

though notes void for, when decree for principal and in- 
terest on pre-existing debt part of consideration of notes, 
79—597 ; see 3 G. 165. 

if instrument usurious on its face judgment should be for 
principal only though, not pleaded, 80 — 379. 

borrower only liable for principal in ciuse of. How pay- 
ments applied in such case, 80 — 370. 

loan to d(^btor to pay debt is not afflicted by original usury, 
83—659. 



VACANCY— VENDOR AND VENDEE. 297 



V. 



VACANCY. 

judge elected to fill, is elected for unexpired term, 77 — 1 ; 81 
—467; see 76—307, 437. 

is created by failure of officer to take oath of office, 77 — 265, 
300. 

council of Petersburg fill, in office of mayor, 77 — 300. 

incumbent holds office in case of, until sue^cessor qualifies, 
77—265, 300. 

acceptance by sheriff of any office creates, county judge may 
fill, 77—328. 

resignation of second office does not restore sheriff to sheriff- 
alty, 77—328. 

how, in board of school trustees filled, 77—347. 

failure to take oath of office causes ; who fills, of school trus- 
tee, 78—116 ; see 352 ; 77—518. 
VAEIANCE ; see Emdence; Pleading. 

what, in description of land between declaration and verdict 
immaterial, 81—25. 

what, in suit in slander immaterial, 82 — 239. 

distinction between case and trespass abolished. Writ may 
be in one and declaration in other, 83—851. 
VENDOE AND VENDEE; nee Deed; Erjuity, Fraudulent 
Conveyance; Land; TAen; Notice; Possession; Purchaser; 
Sale; Specific Performance; Statute of Frauds, 

1. ly General. 

2. Liability of Vendor. 

3. Liability of Vendee. 

4. Vendor's Li ex. 
1. Ix General : 

commissioner who has not given propiM* bond liable if he re- 
ceives purchiise money, llow proceeded against, 75 — 116. 

trustee and creditors are purchasers lor value ; prior deed 
improperly recorded not good against them, 75 — 491. 

when purchg»ser not affected by subsequent alienations of 
original dotior, 75 — 563. 

purchaser for value claiming against unrecorded deed need 
not have legal title, 75 — 949. 
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VENDOR AND VENDEE, In Generai^ Continued. 
a complete purchase?^ is one who has paid purchase money and 

is entitled to legal title, 75 — 949. 
remedy of purchaser of debtor's land who are not parties to 

creditors' suit, 75— 48(). 
relief is afforded for mistake in quantity. Measure of com- 
pensation, 77—610 ; see 28 G. 698. 
relief not granted if sale in grofts and no mistake, 77 — 610. 
purchase by trustee under order of court not within registra- 
tion laws, when, 77 — 731. 
dee<l delivered as an esfrotc not within such laws, when, 77 

—731 ; see 24 G. 469. 
judgment not a lien on land, trustee holding it under parol 

contract and equitable title before judgment, 77 — 731 ; see 

28 G. 401. 
measure of damages on breach of warranty is purchase 

money and intei-est, 77—827 ; see 79—313 ; 82—769 ; 2 L. 

451. 
covenant by joint owners to ** warrant generally" is a joint 

and several warranty, 77 — 827. 
when unnecessary to prove actual entry or eviction in suit 

on warranty of title, 79 — 313. 
when recital in deed does not estop covenantee from denying 

he got possession, 79 — 313. 
measure of damages in suit on warranty of title, 79 — 313. 
remedy of vendee for loss of land conveyed to him with 

warranty. Measure of damages in such case, 82 — 769. 
if vendor contracts to convey with general warranty it is 

wrong to decree conveyance with special warranty only, 

83—300. 
bill for injunction against sale of land to pay purchase 

money bad here, 83 - 801. 
when vendee entitled to right of way though not granted in 

deed, 84—796. 
2. Liability of Vendor : 

relief afforded tor deficiency in land, when. Measure of 

compensation, 77—610 ; see 28 G. 698. 
relief refused if sale ^^ingros8^^ and there is no mistake, 

77—610. 
measure of damages on breach of warranty is purchase 

money and interest, 77—827 ; see 79—313 ; 82—769 ; 2 L. 

451. 
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VENDOR AND VENDEE, Liability of Vendor, Qmtinued. 

coveiiant by joint owners to "warrant generally" is a joint 
and several warranty, 77 — 827. 

when unnecessary to prove actual entry or eviction in suit 
on warranty of title, 79 — 313. 

measure of damages in such suit is purchase money and in- 
terest from eviction, 79 — 313. 

when amount paid on encumbrance may be set off by ven- 
dee against vendor, 80 — 789. 

when vendee may set-off against vendor encumbrances paid 
by him, 80—789. 

remedy of vendee for loss of land conveyed with warranty. 
Measure of damages, 82 — 769. 
3. Liability of Vendee : 

purchaser paying commissioner who has not given proper 
bond liable, 75 — 116. 

when purchaser takes land subject to easement of a road, 
when not, 75 — 258. 

remedy of purchaser who is not made party to a creditors' 
suit, 75—480. 

prior deed improperly recorded not good against trustee 
and creditors in deed of trust, 75 — 491. 

such trustee and creditors are purchasers for value, 75 — 491. 

rights and liabilities of purchaser with notice from a volun- 
tary donee, 75 — 563. 

when not affected by subsequent alienations of original do- 
nor, 75—563. 

purchaser for value claiming against unrecorded deed need 
not have legal title, 75 — 949. 

complete purchaser is one who has paid purchase money and 
is entitled to legal title, 75 — 949. 

if lien reserved for purchase money in deed, second vendee 
who has paid it not liable to pay note for said purchase 
money not mentioned in the deed, 75 — 604. 

when purchaser from heirs liable for decedent's debts, when 
not, 75 — 274. 

when vendee may set off against vendor encumbrances 
paid by him, 80—789. 

vendee liable for excess of land conveyed to him by mis- 
take, 80—789. 
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VENDOR AND VENDEE, Liability of Vendee, Continued. 
vendee most examine title and affected with notice of all 

fiacts shown by record, 84 — 652. 
righto of vendee satisfying prior lien on land conveyed him, 

84^-652. 
4. Vendor's Lien : 
if, reserved in deed and note also given but not mentioned 

in deed, second vendee who paid purchase money not liable 

to pay note, 75 — 604. 
is a charge, not an estate, passes as i>ersonalty, 76 — 694. 
assignee of, is not a purchaser of land for value, 76 — 694. 
Judgment held prior to, here, 76—694. 
case of joint purchasers reselling and questions as to set off 

against, 76 — 537. 
may be extinguished by payment or waived or surrendered 

by vendor, 80—265. 
when existe if too much land conveyed by mistake, 80 — 789. 
when infancy no defence in suit to enforce, 81 — 524. 
vendee estopped by lapse of time &c. from setting up 

fraud, when, 81 — 524. 
enforcement of, in equity is a matter of right, 81 — 524. 
estate liable in hands of vendee's, purchaser whether or not 

he hiid notice of, 81 — 451. 
land subjected to, in inverse order of conveyances, 84 — 652. 
rights of vendee paying, on land part of which bought by 

him, 84—652. 
VENIRE FACIAS ; see Jury. 
VEXUE. 

when n^fusal of cliange of, in criminal case no error, 78 — 287. 
proof that crime wius in county wheits laid necessary. Strong 

presumption raised by the evidence is sufficient, 81 — 159. 
motion for jury from another county should ijrecede motion 

for a change of, 84—492. 
evidence must show offence committed in magisterial district 

where laid in indictment, when, 84 — 582. 
VERDICT ; nee Jeofails ; Xew TrmL 

1. In General. 

2. In Criminal Cases. 
1. In General: 

general, good if supported by any count in indictment, 75 — 
934. 
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VERDICT, In General, Ckmtinued. 

equity cannot set aside, and order new trial at law, 75 — 811. 

on first trial held correct and subsequent proceedings erro- 
neous. Judgment on firsts entered by appellate court, 76 
—629. 

for vindictive damages for assault and battery proper, 
when, 76—128. 

set aside for excessive damages, when. Damages here not 
excessive, 76—128. 

objection after, that juror had not paid capitation tax bad, 
76—128 ; see 33 G. 766. 

a finding on all issues intended in this case,* 76—225. 

affidavit of juror to impeach, rejected. Exception to rule, 
78—671 ; see 31 G. 483. 

what variance in description of land between declaration 
and, immaterial, 81 — 25. 

if first, erroneously set aside appellate court will enter judg- 
ment on it and set aside aU subsequent proceedings, 82 — 
33. 

when appellate court will sustain, evidence being certified, 
82—33. 

practice of appellate court when there are several verdicts ; 
when judgment entered on last, though first not wrong, 
82—140. 

not set aside though contrary to instructions if no evidence 
to prove case supposed, 82 — 657. 

court directing issue out of chancery may set aside or ap- 
prove the, 84—231. 

in ejectment responsive to issue here and not defective for 
uncertainty, 84 — 891. 

in ejectment for all the premises not erroneous tliough de- 
fendant only claimed part, 84 — 891. 
2. In Criminal Cases: 

what error of clerk in arraignment no cause to set aside, 75 
—856. 

of guilty on one count an acquittal on others, when, 75 — 847. 

is for misdemeanor though word ^^ feloniously^^ in indictment, 
when, 75—909. 

general, is good if supported by any count in the indictment, 
75—934. 
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VERDICT, In Criminal Cases, Continued. 
set aside as evideDce of murder by poison insufficient^ 76 — 

1026. 
read in conuiection with indictment and held sufficient, 77 — 

393. 
of murder in first degree on indictment in common law form 

good, 81—787. 
jury can retire and amend, in a trial for felony, 82 — 334. 
of felonious assault not justified by evidence here, 84 — 492. 
VESSELS ; see Ship, 
VIRGINIA MILITARY INSTITUTE, 
corporate name of. Code 1873 ch. 31 § 9 as to, construed, 81 
—59- 

VISITOR. 

in Virginia has no life tenure, 77 — 415. 

VOUCHERS, 
should not be returned by commissioner in chancery unless 
requested, 82 — 751. 
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WAIVER. 

of rule protecting professional communications must be dis- 
tinct, 75—522. 

laborer's lien of $50 cannot be waived, 75 — 922. 

how property applied to debts if, of homestead as to some, 
76—218. 

what a, of objection to admission of evidence, 76 — 103. 

acceptance by judge of reduced salary and an illegal com- 
mission no, of his rights, 76 — 307, 437. 

effect of waiver of a jury here, 82—449. 

accused cannot waive jury in a criminal case, 82 — 550, 55; i. 

assignor may waive rule requiring assignee to use diligence 
to collect bond assigned, 84 — 790. 
WAR. 

suspended, did not abrogate, policy of insurance, 76 — 355. 
WARRANT. 

of arrest for prisoner already in custody unnecessary, 84 — 
492. 
WARRANTY; see Covenant^ Deed; Guaranty, 

when, against incumbrances does not protect purchaser 
against easement of a road, 75 — 258 ; see 31 G. 1. 

what stipulation in insurance policy a, in nature of condi- 
tion precedent, 76 — 575. 

insurance agent's knowledge of risk estops him from setting 
up, inconsistent therewith, 76 — 575. 

what a joint and several warranty in a deed, 77 — 827. 

measure of damages on breach of, of title, 77 — 827 j 79 — 313 ; 
82—769 ; see 2 L. 451. 

conveyance of land with general, by one not owner enures 
to grantee if grantor afterwards gets title, 77 — 92. 

when caveat emptor applies and there is no, 78 — 254. 

when actual entry or eviction need not be proved in suit on, 
of MM^, 79—313. 

measure of damages in such suit. When covenantee not es- 
topped by recital in deed to deny he got possession, 79 — 
313. 
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WARRANTY, Continued. 

if warrantor afterwards acqnires title it enures to warrantee, 
80—365. 

but if warrantor buys with another^ 8 money it enures to lat- 
ter, 80—355. 

covenants of, of title run with the land. What necessary to 
constitute breach, 82 — 702. 

covenant of, is not a covenant against incumbrances, 82 — 
702. 

declaration for breach of, bad on demurrer here, 82 — 702. 

remedy of vendee for loss of land conveyed with. Measure 
of damages in such case, 82—769. 

of title is not covenant against incumbrances. When suit 
lies on covenant of, when not, 83 — 157. 

grantor not estopped to set up after-acquired title if land 
conveyed without, exception to this rule, 83 — 817. 

if vendor contracts to convey with general, it is error to de- 
cree conveyance with special, 83 — 300. 
WASTE ; see DevaMavii; Personal Representative. 

owner of l^al title to a part, and of equitable title to re- 
mainder, of a tract of land may restrain, 75 — 150. 

injunction against^ x>^rpetuated here on strength of posses- 
sion alone, 82—474. 

WASTE AND UNAPPROPRIATED LANDS. 

what lands reserved from grant under act of 1780, 75—150. 
WATER, 
as to rights to water to operate mill, 76 — 777. 
what possession of water on another's land gives right 

thereto, 80—710. 
right of James River and Kanawha Canal Co. to increase 
water rates, 83—167. 

WAY. 

right of, ex necessitate can only be enforced against grantor, 

80—835. 
right of, cannot be abandoned and public road established 

for grantee, when, 80 — 835. 
never presumed in gross if it can be construed appurtenant^ 

82—462. 
presumption as to contract as to right of, 82—462. 
vendee entitled to right of, though not granted in deed here^ 

84—796. 
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WIDOW ; see Dower; Hmhand and Wife; Marriage, 

doctrine of election between will and dower, 76 — 117, 839 ; 
see 14 G. 640. 

what provision in will intended for jointure of, 76 — 117. 

not allowed to claim dower after failure of 4 years to re- 
nounce, 77 — 198. 

effect of renunciation of will by, in this case, 78 — 215. 

cannot have continuance of homestead set apart to husband, 
when, S4— 895. 

WILL. 

1. Ix General. 

2. Execution and Probate. 

3. Construction. 

1. In General : 
if specific devise fails land passes to heirs of testator not to 

residuary devisee, when, 75 — 356. 
devise to trustee to build school-house void for uncertainty, 

75—356. 
extraneous evidence admissible to show and remove latent 

ambiguity, 76 — 149 ; see 386. 
evidence to show person described in, did not exist but an- 
other was meant, admissible, 76—149. 
parol evidence to show intention inadmissible save in case of 

latent ambiguity, 76—386. 
all questions of construction, operation and effect of, are for 

the court not the jury, 76 — 386. 
doctrine of election by widow between dower and, 76—117; 

839 ; see 14 G. 540. 
when too late for widow to revoke election and have dower, 

77—198. 
effect of renunciation of, by widow in this case, 78 — 215. 
when contestant not barred from afterwards impeaching, in 

equity, 78—208. 
mode of trial of issue det>mirit rel non. What failure of 

memory does not affect testamentary capacity, 78 — 592 ; 

see 29 G. 66. 
jury must believe testator knew contents of. Physicians 

occupy high grade a^ witnesses as to testamentary capac- 
ity, 78—592 : see 30 G. 65. 
20 
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effect of will written by beneficiary, 78 — 592. 

how estate applied if debts charged by, on personalty only, 
78—720. 

limitation in, after an absolute power of disposal in first 
taker is void, 79—251 ; 78—197 ; see 20 G. 692. 

giving wife life estate with limitation over of what may be 
on hand, gives her at least an absolute estate in the person- 
alty, 79—251. 

when wife has a right to renounce, of husband, 79 — 468. 

execution of codicil to unsigned, is republication of will 
which speaks from date of codicil, 80 — 169. 

devise to trustee for "next of kin who may be 7ieedy^^ valid 
as to next of kin but no further. Such estate divided 
among next of kin according to the statute, 80 — 229. 

instrument speaking of testatrix in third person and writ- 
ten on request "to write her will for her to copy" no 
will, 80—293. 

paper to which testator's name signed by another and with 
only one signing as a witnenH no will, 80 — 293. 

person signing will for testator does not do so a^ a witness, 
80—293. 

legislature may change custody of funds bequeathed to pub- 
lic use, when, 80 — 65. 

bequest to corporation to educate poor young men for min- 
istry valid, 80—718. 

bequests to religious uses not void for that reason alone, 
80—718. 

devise not void for remoteness. Title vests in trust &c., 
81—37. 

when copy from a recorded copy of a, prima fade evidence, 
81—94. 

word "seven" used for "eight" by mistake corrected in 
equity, 81 — 94. 9 

what is undue influence, what not. What must be proved, 
82—225, 624, 863. 

instrument not a, but a common law obligation, 82 — 588. 

after proof of loss of record of, contents may be proved by 
parol. Evidence here insufficient to set up lost, 82 — 776. 

contract to leave party a legacy by, valid, 84 — 251. 
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written and signed by testator with attestation danse un- 
signed by witnesses, valid, 84 — 368. 

paper folded with, held valid codicil though not referrkig 
to it, 84—358. 

decree declaring paper a, conclusive between parties, 84 — 
•599. 

upon bill to impeach or establish a, court cannot appoint a 
receiver or make any order as to estate, 84 — 627. 

2. Execution and Pkobate: 

physician occupies high grade as a witness as to testamen- 
tary capacity, 78—592 ; see 30 G. 65. 

when contestant not barred from afterwards imx>eaching, in 
equity, 78—208. 

mode of trial of issue devimvit vel non. What failure of 
memory does not affect testamentary capacity. Jury must 
believe testator knew contents, 78 — 592 ; see 29 G. 66. 

execution of codicil to unsigned, is republication of will 
which speaks from date of codicil, 80 — 169. 

witness must subscribe, as a witness. Person signing testa- 
tor's name by himself does not sign as a witness, 80 — 293. 

duly executed and witnessed in this case. What is presence 
of testator, &c., 81—405. 

instrument held a common law obligation not a, 82—588. 

what is undue influence, what not. What must be proved, 
82—225, 624, 863. 

3. Construction: 

devise to trustee to build school house void for uncertainty, 
75—356. 

if specific devise fails land passes to heira of testator not to 
residuary devisee, when, 75 — 356. 

parol evidence admissible to show and remove latent am- 
biguity, 76—149, 386. 

evidence to show person (iescribed did not exist but another 
was meant, admissible, 76 — 149. 

construed to allow wife to bind her separate life estate for 
debts, 76—371. 

giving estate *'for sole and separate use of herself and chil- 
dren" for ^' her lite'' gives life estate to wife, when, 76 — 
371 5 see 29 G. 153. 
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all questions of, ox)eration and effect of will are for the court 
not the jury, 76—386. 

parol evidence to show testator's intention inadmissible, 76 — 
386. 

wife takes separate estate with no restriction of power of 
alienation by this, 76 — 404. 

giving estate for life with remainder on failure of issue con- 
strued, 77—507. 

devise in trust for wife and her imue and over if she die with- 
out issue vests fee, defeasible on her dying without issue ; 
she may charge such estate with debts, 76 — 791. 

wife takes absolute estate under this, subject to annuity, 78 
—197 ; see 20 G. 692. 

what a specific and what a demonstrative l^acy ; not spe- 
cific unless intention clear, 78 — 215 ; see 19 p. 438. 

bequest held not of sum certain but of proportion of income 
under certain restrictions, 78 — 248. 

effect of will written by beneficiary, 78 — 692. 

each case governed by its own circumstances, 79 — 261. 

limitation in, after an absolute power of disposal in first 
taker is void, 79—251 ; see 78—197 ; 20 G. 692. 

giving life-estate to wife with limitation over of what may be 
an hand gives her at least an absolute estate in the per- 
sonalty, 79—251. 

some rules of construction, 80 — 169. 

legatees entitled to compensation for loss of slaves, 80 — 169, 

legatees held only entitled to support from farm while un- 
married, 80—169. 

devise to trustee for ^' next of kin who vmy he needy ^^^ good 
only as to next of kin and e8t4ite divided among them un- 
der the statute, 80—229. 

parties here took vested estate subject to be divest-ed but 
which became absolute, 80 — 651. 

devise not void for remoteness, title vests in trust &c., 81 — 
37. 

property vested beneficially subject to open &c. ; share of 
dead devisee survived to brothers, when, 81—37. 

certain debts cancelled and deducted from share of a devisee 
here, 81—88. 
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word "seven" used by mistake for "eigW corrected in 

equity, 81—94. 
defeasible fee coupled with power of appointment with re- 
mainder over given by this, 81 — 608. 
parol evidence of surrounding circumstances. Enquiry is 

as to meaning of words used. Rules as to parol testimony 

and latent ambiguity, 81 — 687. 
as to admissibility of tel^tator's declarations of intention, 81 

—687. 
legatees here take per capita, 81 — 687. 
construed. Bequest accepted with burden of portion to be 

paid another, 82 — 79. 
from what time legacy is payable under this, 82 — 79. 
what act abolishing Rule in Shelley's Case applicable, when 

not, 82—588. 
wife held to have only life estate with power of appoint- 
ment by will to specified objects though will used terms 

''fee simple,^^ 82—588. 
delegation of power void here. Power to appoint children 

does not authorize appointment of others, 82 — 588. 
what a specific legacy. When adeemed. Subsequent will 

revokes previous legacy, 82 — 588. 
"children'' construed to mean "issue" and fee passes. 

Jus disponetidi incident to estate given wife and she can 

encumber it for husband's debts, 82 — 763. 
construed as to rights of wife, daughter and mother of tes- 
tator, 83—10. 
this will construed in 81 Va. 608 is resjudieafay 83 — 63. 
children not entitled to fund during mother's life. Trustee 

not liable for investment in Confederate money, 83 — 200. 
legacy here not charged on land but on surplus estate and 

there being no surplus it fails, 83 — 255. 
general intention gathered from whole will prevails over 

rule that last of two repugnant clauses prevails, 83 — 343. 
intention prevails. Inquiry is not what was meant but 

what do words used meiin, 8:3 — 724. 
1 Rev. Code 1819 p. 369 S 25, as to converting estate tail 

into a fee construed, 83 — 724. 
devise here to heirs of testator meant heirs at time of his 

death, not at death of life tenant, S3 — 724. 
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" heir " is 7M>wi€n colledivum interchangeable with "hairs'' 

and vice vermy 83 — 724. 
devise is to daughter for life remainder to hei issne and in 

default of issue to testator's heirs ; at his death daughter 

was only heir. She took fee, having no issue, 83 — 724. 
legacy here held payable out of any fund or assets of estate, 

84—289. 
after bequest of life estate words of survivorship refer to 

testator's death, 84 — 474. 
*' surviving'' held to refer to time of death of testator not 

death of life tenant, 84 474. 
intention of testator is to be ascertained, how. When words 

may be rejected or supplied. ^'Or" supplied for '^and^^ 

here, 84—523. 
here gave fee which was defeated by death without lawful 

issue, 84—523. 
construed. Legatees take absolute interest in all property- 
save as excepted, 84 — 847. 
effect must be given to testator's intention, but it must be 

expressed with certainty, 84 — 880. 
life estate only given by this will, 84 — 880. 
WITNESS ; see Evidence. 

1. In General. 

2. Competent. 

3. Incompetent. 

4. In Criminal Cases. 
1. In General : 

can refuse to testify as he might criminate himself, though 
he went before grand jurj^, 75 — 892. 

Code 1873 ch. 195 § 20 protecting, in case of unlawful gam- 
ing not applicable to lotteries, 75 — 892. 

fact that plaintiff gave different evidence on second trial 
considered on motion for a new trial, 76 — 629. 

questions as to adjournment and examination of witnesses 
are in discretion of court subject to review, 77 — 692. 

physician occupies high grade as a, as to testamentary 
capacity, 78—592 ; see 30 G. 65. 

deposition cannot be retaken without leave of court. When 
leave granted, 80 — 58. 
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value of expert testimony, 80 — 191, 

cannot be impeached by proof of particalar acts and of- 
fences committed by him, 80 — 287. 
X)erson signing testator's name to a will does not subscribe 

will as a, 80—293. 
what not leading questions, 81 — 787. 
opinions of, generally inadmissible except in case of experts^ 

82—59. 
what proper to impeach testimony of agent as to liability of 

principal, 82 — 712. 
appellate court will not pass on credibility of, when, 82 — 53. 
depositions of, at inquest admissible to impeach them on the 

trial, when, 03 — 851. 
when testimony unreliable unless corroborated, 83 — 553. 
2. Competent : 
party in interest and on record is, as to contract though one 

party to it dead and other therefore incompetent, 75 — 12. 
counsel, to prove agreement in this case, 75 — 200. 
party suing Board of Public Works, though some members 

of it dead, 75—263. 
plaintiff in suit against a corporation is, 75 — 263. 
deposition of party who afterwards dies admissible but that 

of other party taken after death of first inadmissible, 75 — 

690. 
wife is, in suit to recover her separate esttite, 76 — 225. 
accomplice not convicted is a competent, 77 — 590. 
defendant is, in proceeding to revoke liquor license, 78 — 375. 
committee of lunatic, to prove debt due himself by former 

committee, 80 — 5S. 
conviction of pfiit larceny does not disqualify, 80 — 287. 
cannot be impeached for particular acts or offences com- 

mittefl by him, 80—287. 
in suit on wife's contracts she is competent, husband is not^ 

81—275. 
wife acciuired no interest in undelivered note payable to her^ 

and husband is, 81 — 777. 
opinions of experts competent, 82 — 59. 
as to competency of husband and wife, 82 — 122. 
wife, in suit for her separate estate, 82 — 817. 
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if incompetent, cross-examined without objection, his de- 
position is admissible, 82 — 832. 

if, competent when deposition taken, after events cannot 
make it inadmissible. 82—832. 

non-professional, as to sanity of grantor, when, 84 — 87. 

husband, wife being dead, competent to prove defendants 
had notice of plaintiff -s claim here, 84 — 130. 

person who received money from obligor to pay bond com- 
petent to prove payment though obligee dead, 84-7419. 

one not party to transaction which is subject of investiga- 
tion is, though party dead, 84 — 790. 

subject of investigation here is assignment, not communica- 
tions between dead party and attorney, and latter is, 84 — 
790. 

3. Incompetent : 
who, because parties to contract are dead, 75 — 522. 
deposition of party who afterwards dies admissible but that 

of other party taken after death of first not, 75 — 690. 
husband and wife, if parties and interested in suit, 78 — 468. 
distributee is, if executor claiming set-off against him 'is 

dead, 79—118. 
in suit on wife's contracts she is competent, husband is not, 

81—275. 
husband, to prove consideration of settlement on wife though 

she be dead, 81 — 751. 
when neither husband nor wife competent, 81 — 317. 
opinions of, generally incompetent, 82 — 59. 
as to competency of husband and wife. Wife, in suit for 

damages for injury to her person, 82 — 122. 
person who is trustee for his wife, when, 82 — 479. 
commissioner to whom payments alleged to have been made, 

when, 82—479. 
if land is conveyed to husband and wife and survivor both 

are, 82—484. 
in suit by administrator of surety against principal and co- 
surety for reimbursement co-surety is, 82 — 751. 
husband, in suit by wife for separate estate, 82 — 817. 
officer taking acknowledgment to deed not agent of grantee 

so as to make grantor competent, grantee being dead, 82 

—827. 
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husband and wife both incompetent in suit to annul post- 
nuptial settlement, 83 — 227. 
maker of note, to prove payment, payee being dead, 84 — 341. 
husband and wife joint makers of note both, 84 — 685. 
4. In Chimin al Cases: 

Code 1873 ch. 195 § 20 protecting, in cases of unlawful gam- 
ing not applicable to lotteries, 75 — 892. 
can refuse to testify lest he criminate himself though he 

went before grand jury, 75 — 892. 
cannot be examined before jury as to competency after court 

admits him, 77 — 590. 
evidence of statements made by accused as a, on former 

trial inadmissible, 77 — 681. 
when not improper to adjourn court to procure attendance 

of, 77—692. 
in prosecution for unlawful gaming, cannot refuse to testify 

on ground that he will criminate himself, 78—490. 
conviction of petit larceny does not disqualify, 80 — 287. 
cannot be impeached by proof of particular acts or oflFences 

committed by him, 80 — 287. 
proof of statements of^ out of court inadmissible to corro- 

boi'ate his evidence. Exception, 81 — iSS ; see 77 — 590. 
accomplice not convicted of infamous offence is a competent, 

82—301. 
WRIT OF ERROR; see Appeal; Appellate Court ; Supersedeas. 
when, issued in Texas has same effect as one in Virginia, 75 

—821. 
suit maintainable on Texas judgment though, granted there, 

75—821. 
what Virginia court may do in such case, 75—821. 
when defendant may have, for non-joinder of plaintii&, 76 

—169. 
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